LEGISLATIVE PROCEDURE 


HEARINGS 


SUBCOMMITTEE ON 
LEGISLATIVE PROCEDURE OF THE 
COMMITTEE ON RULES 
HOUSE OF REPRESENTATIVES 
EIGHTY-THIRD CONGRESS 


SECOND SESSION 


UNDER AUTHORITY OF 


H. Res. 29 


Printed for the use of the Committee on Rules 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1954 





SUBCOMMITTEE ON LEGISLATIVE PROCEDURE 
HUGH SCOTT, Pennsylvania, Chairman 
J. EDGAR CHENOWETH, Colorado HOWARD W. SMITH, Virginia 
WILLIAM G. MURPHY, Clerk 





Testimony of ge 
Hon. Donald L. Jackson, California 1 
Hon. Kenneth Bb. Keating, New York s 
Hon. Harold Velde, Illinois 17 


Robert L. Kunzig. counsel House Committee on Un-Atmerical 
Activities li 
Hon. Jacob K. Javits, New York 7 
Hon. Martin Dies, Texas oo 
Robert L. Kunzig. counsel, House Committee on Un-American 
Activities ol 
Hlon. Clare KE. Hoffman, Michigan 6O 
Hon. George Meader, Michigan 65 
Hon. Clyde Doyle, California S55 
W. Cameron Burton, president, Bar Association of the District of 
Columbia vs 
A. K. Shipe. member, special committee on rules of procedure of the 
District of Columbia Bar Association OS 
Ralph E. Becker, member, special committee on rules of procedure of 
the District of Columbia Bar Association 105 
Irving Ferman, director, Washington, D. ¢ office, American Civil 
Liberties Union 12: 
Allen T. Klots, Association of the Bar of the City of New York 133 
ill Maslow, American Jewish Congress 151 
Harold Riegelman, American Jewish Committee 171 
Dr. Eugene (. Blake, National Council of Churches of Christ in the 
United States 191 
Andrew k. Rice exXecULIVe ¢ ecto! American Veterans Committee ?~10 
Hion. Kenneth B. Keating, New York 213 
Hon. Chauncev W. Reed, Illinois 2) 
Thomas E, Harris, assistant general counsel, CIO 225 
Hon. Andrew Biemiller, American Federation of Labor 237 


Hon. George Meader, Michigan O4! 
Hon Jive bkK Javits. New York 4 
Hon. William L. Springer, Illinois 253 


APPENDIX 


Chart of rules now in use by various committees 248 
House Resolution 447 249 
Statement of Hon, George Meade) 254 
The Christoffel doctrine ; O56 
Statement of Pennsylvania Bar Association ; 269 
Statement of National Council of Churches of Christ : 27 
An Analysis of House Resolution 447, by Hugh Scott and Rufus King 
(Virginia Law Review, April 1954) : ao 276 


III 








HEARINGS BEFORE THE SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE COMMITTEE ON RULES 





WEDNESDAY, JULY 15, 1953 


Houser or RepresENTATIVES, 
SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE COMMITTEE ON RULES, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 3 p. m., room 346, Old 
House Office Building, Hon. Hugh Scott (chairman of the subcom- 
mittee) presiding. 

Present: Messrs. Scott, Chenoweth, and Smith. 

Mr. Scorr. The committee will come to order. 

We are going to call out of order Representative Jackson of Cali- 
fornia, because he has another committee meeting, and we will then 
go on with Mr. Keating. 


STATEMENT OF HON. DONALD L. JACKSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Jackson. Mr. Chairman, first of all may I say that I very much 
appreciate the opportunity to be heard today on several points rela- 
tive to the proposed or suggested code of procedure or code of rules 
for the several committees of the Congress. 

I am certain that no one has any objection to the development 
of such a code of procedure. To the contrary, I think that there is 
a great deal to be said for the codification of the many existing rules 
into something which may be used by the several committees of the 
House as a procedural guide. 

However, I do believe that in several instances—and I speak 
specifically at this time to the matter of the House Committee on 
Un-American Activities, of which committee I am a member—that 
the inclusion in any code of certain hard and fast rules would seriously 
handicap the operation of that particular committee and might 
render it practically impossible to carry out the charge that has been 
laid upon the committee under Public Law 601. 

I assume that during the course of your hearings that the matter 
of cross-examination of witnesses will be one of the points discussed 
at considerable length. I think in that connection, and relating to 
the House Committee on Un-American Activities, that a rather 
unusual situation obtains, in that the committee, by duly constituted 
subcommittees, takes testimony in various parts of the country. Dur- 
ing the course of the past 2 years the committee has met in such places 
as Los Angeles, Chicago, Detroit, Philadelphia, and New York. 
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It has been our experience on the committee that identifications of 
those who are alleged to have engaged In subversive activities are more 
cften than not made at a point quite remote from either Washington 
or from the residence of the person so alleged to have taken part in 
subversive activities. 

permit direct cross-examination of a witness who, under oath, 

is sworn as to the Communist membe ween of a second person, would 
place in the first instance an unconscionable burden upon the ope rating 
budget of the committee, and I dare Say thatifahardand fast rule was 
idopted MN that cor nection it would be necessary for the House com 
mittee to have a considerably larger budget appropriation in order 
to take care of the transportation of identifyil & witnesses to be cross 


I 


| inree part, the work of t] e comittee is col cerned with the biter 


rogation of not only unfriendly witnesses. but hostile and totally un- 


coope rative witnesses. In many instances these witnesses are sup 
pereews counsel, represented by counsel, who are equally hostile, and 
Ww! In some instances at least have been called before the committee 


a1 7 have then selves bee) G eth ymendme it Withesses, 

Toe ible these attorneys to further harangue the committee and | 
assure you their harangues take the form of personal vilification of 
the committee members, of the staff and the committee at large—would 
be, my Opinion, simply to offer them the use of the committee as a 
further sounding board for left wing and Communist propaganda. 

If | unduly stress the matter of cross-examination of witnesses it 1s 
because. Mr. Chairman, I feel that this is a most Important matter mn 
the consideration of a set of rules of procedure for the committees. 
I do beheve that several constructive steps can be taken in Improving 
the committee procedures and in further assuring that the constitu 
tional rights of witnesses appearing can be further safeguarded, 

| believe that the ( hairman of the House Committee on Un Ameri- 
can Activities, Mr. Velde, who is here and who will be heard shortly, 
will pel haps be better able to give this subeommittee the benefit of our 
experience on Un-American Activities, and perhaps outline in some 
further detail what we have done toward attempting to bring about a 
sound ate on the committee. 

I think it also should be said that under the present operating pro- 
cedures of the House Committee on Un-American Activities, except in 
very rare instances, individuals are not being called today who have 
hot been previously identified unde oath as past or present members 
of the Communist Party. 

We are dealing in a restricted area. We are not de _— with indi 
viduals against whom there is a ly mere suspicion, or in which it is 
believed that they may or may not have done certain Sei 

In my opinion the operation of the committee today is, while capable 
of improvement, certainly not such as to merit much of the abuse that 
has been heaped upon it. 

| appreciate the opportunity, Mr. Chairman, for letting me appear 
and sav these few words, and I think that will cover about all I have to 
Say. 

Mr. Scorr. We know, Mr. Jackson, your time is limited, but 1 would 

ke tosee if any members of the committee have any questions. 

Mr. Cueno WETH, I would like to ask you, Mr. Jackson, about vour 
reference to the situatior where a withess under oath identifies some 
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third person as having been a person of the Communist. Party. What 
is your recomme ndation to the committee as to the procedures to be 
followed? You can see there might be possibilities wherein some per- 
sons could have their reputations tarnished very severely, and yet be 
entirely innocent. What safeguards has your committee been able to 
throw about that situation ? 

Mr. Jackson. When there has been any question in the minds of the 
investigative staff or the members of the committee with reference to 
a case of that kind, where possible injury might be done an —- 
person, it has been the standard practice of the committee to hold : 
hearing in executive session for a further development of the fein, 
before placing the witness on the stand in open session. 

I halves in several instances that action has prevented damaging 
the reputation or the good name of witnesses. 

Mr. Curnoweru. You are not always able to anticipate what re- 
sponse a witness is going to make when you call him to the stand, 

Mr. Jackson. That’s true. 

Mr. Crenowern. He may take you by surprise and mention the 
name of some person. 

Mr. Jackson. Our printed testimony will indicate on many oc- 
casions that witnesses on the stand have been warned not to give the 
name or mention the name of individuals not personally known to 
them to have been members of the Communist Party. 

That warning is almost standard in all hearings. 

Mr. Cuenowern. Do you know of any case where a witness has 
mentioned the name of a third party, and you later found the charges 
unfounded ¢ 

Mr. Jackson. I cannot at the moment remember such case. That 
is not to say that it has not happened, but I have no recollection of it 
at the moment. 

Mr. CHenoweru. What were your specific recommendations now, as 
to the procedure? You say that you think we should adopt some 
code of procedure. 

Mr. Jackson. Yes. 

Mr. Curnowern. Why do you say that / 

Mr. Jackson. I think that so far as the public is concerned—first 
of all there have been so many charges made against congressional 
committees, many of them unfounded. However, I do believe that 
some general uniform code—and I do not mean going down to the 
most specific details of committee operation, but within the frame- 
work of the rules of the House I do believe that a general code of 
ethics, perhaps, rather than of specific rules, would be well received 
by the public, and well received by those who serve on the committees 
of the House. 

Mr. Curnowern. Do you not believe, Mr. Jackson, that the chair- 
men of the different committees in their wisdom and good judgment 
ordinarily would be able to conduct hearings in such a manner as to 
protect the rights of witnesses and safeguard them in every way pos- 
sibly, and still bring out all of the facts they are seeking, through 
the investigation / 

Mr. Jackson. I am confident that they are not only able to do that, 
sir, but Lam confident that it is being done and, so far as I know, with- 
out exception. 
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Mr. CuenowerH. Don’t you think there might be some question 
about the situation, if a code was adopted and that a lawyer would 
have to sit by the side of the chairman and rule on questions as to 
whether or not they were permissible ? 

Mr. Jackson. That is precisely why I suggest no hard and fast 
code. 

Mr. Cuenowetu. I can see considerable involvement in many situa- 
tions if we adopted a code, because there would always be constant 
questions arising, just as there is in procedure in the House, where 
they need a parliamentarian constantly to be on the alert to protect the 
parliamentary situation. 

Mr. Jackson. That is true. 

Mr. CuenowerH. Do you think that would be a desirable picture 
for us to have in congressional investigations? The chairman would 
have to be constantly on his guard not to violate this section or that 
provision, 

Mr. Jackson. No, I think certainly that the committee chairmen 
and the committee members are capable of drafting their own me- 
chanical rules of operation. I do think they should be codified in 
each instance, and they should be reduced to some form that is intel- 
ligible not only to the committee members but to witnesses, and so 
forth. 

I believe, and I do not want to anticipate what my own chairman 
has to say on this matter, but I am sure he will tell you that we are 
in the process of doing that so far as our committee is concerned. 

Mr. Cuenowetu. Would it not be true that perhaps you have a 
different situation with the Committee on Un-American Activities 
and similar committees than you have with the regular standing com- 
mittees of the House. The legislative committees, we might say, who 
are engaged in an entirely different pursuit than you are? 

Mr. Jackson. I think, as I said, that we have a most unusual situ- 
ation. 

Mr. Curnoweru. Shall we write one code for the House Un- 
American Activities Committee and another code for the other legis- 
lative committees who are developing facts on bills before them ? 

Mr. Jackson. I have not advocated any code. I have advocated 
perhaps a statement of certain broad principles. Certainly not a 
code which goes to the point of detailing for committee chairmen and 
committee members the physical operations within their own com- 
mittees. 

I think the rules of the House anticipated that when the rules set 
forth that the committees shall make the rules of their own com- 
mittees as found appropriate within the context and the framework 
of the rules of the House of Representatives. That was the intent, 
to give a considerable degree of latitude to the committees of the House. 

Mr. Curnoweru. In your experience as a member of the House 
Un-American Activities Committee, and a very prominent member, 
do you recall any situation in your experience wherein a witness would 
have been more safegu: irded or his rights further protected by the 
adoption of such a code? I am sure that the chairman of your com- 
mittee and you as a member of the committee, and other members of 
the committee, have been diligent in seeking to safeguard the rights 

of witnesses. 
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Mr. Jackson. I will say in answer to that, sir, that every member 
of the committee has had his brains beaten out by many witnesses, 
and in many instances by counsel. In spite of that, we have done our 
very best, and I think we have succeeded in large part in protecting 
the legitimate and rightful interests of the witnesses. 

Mr. CHENoweTtH. You say these witnesses are antagonistic and 
belligerent. What would be your solution to that problem? 

Mr. Jackson. That poses to the nonlegal mind a considerable prob- 
lem. I know in the case of the cantankerous attorneys in Los Angeles, 
the State Bar of California and the Los Angeles County Bar Asso- 
ciation passed their own resolutions, taking these people to task for 
their conduct. 

Now, as to whether or not there is any effective method, short of 
physical ejection from the hearing room, or censure or warning, I do 
not know just exactly what could be done in that instance. I think 
certainly that something must and should be done in the near future 
to protect the essential dignity of the committees of the Congress to 
assure that there will be something remotely resembling decorum 
in the committee rooms. Iam sorry to say that we have several mem- 
bers of the bar who appear before us on behalf of fifth amendment 
witnesses, whose conduct has been such as to be reprehensible. 

Mr. CHENowetrH. What is the role of a defense counsel in a hearing 
before your committee? 

Mr. Jackson. Before our committee a counsel is present for the 
purpose of advising his client. 

Mr. Cuenowetn. Is he given the right of cross-examination ? 

Mr. Jackson. No rights to cross-examination. 

Mr. Cuenowetu. Does he ask any questions at all? 

Mr. Jackson. No questions at all. He is there for the purpose of 
advising his client on matters touching upon constitutional rights. 

Mr. Smitri. He has the right to address the committee, does he? 

Mr. Jackson. He does not have the right to have oral argument 
with the committee. 

Mr. Suir. How does he get in there to make trouble? 

Mr. Jackson. I perhaps should clarify that. He does not have the 
right, but frequently it has been the case that he has simply gotten 
to his feet and has entered into the debate with the committee, in 
spite of the rule against it. 

Mr. Smitrn. But, couldn’t the committee just disqualify him and 
tell him to get out? 

Mr. Jackson. The committee has in the past. In one instance, in 
Los Angeles, it was necessary for the United States marshal to remove 
the attorney from the hearing room. ; 

Mr. Smirn. If a person came in and did not act like a gentleman, 
you could tell him to get out. Would that not solve the problem ? 

Mr. Jackson. It would certainly be a step in the right direction, 
because it is almost impossible for us to conduct the business of the 
committee and the business of the Congress in the face of the tacties 
which are used by those who represent, in many instances, the fifth- 
amendment witnesses. 

It is the same sort of tactics that caused one trial to drag on for 
months and months, and the same thing that has been witnessed in all 
of the Smith Act trials, wherever they were held, although I might 
say worse in the case of the committee. 
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Mr. Scorr. Are there any other questions / 

Phank you very much, Mr. Jackson. 

Mr. Jackson. Thank you very much, Mr. Chairman. 

Mr. Scorr. We will now call Mr. Keating. 

Before we vel into that I would like to make a brief statement. 
First of all, we want to thank the Judiciary Committee for permitting 
us the use of their committee room. 

Secondly, I wish to say that, as will be developed undoubtedly by 
witnesses who are Members of Congress and by other witnesses later, 
we are pursuing a number of subjects here which include, amony 
others, suggestions as to some program of procedure, some possible 
ground rules for the conduct of committee sessions, some determina- 
tion that we may find means to impress the general public with the 
fact that congressional committee procedures are conducted under a 
program and principles of fair play; that the right of the Congress 
to investigate has been confirmed since 1792—and I am making ref- 
erence now to certain excerpts from a brief furnished by the District 
of Columbia Bar Association. 


In 1792, within 3 years of the establishment of the new United States Govern- 
ment, the House of Representatives provided for the first congressional investiga- 
tion \ special committee of seven members, with power to send for persons and 
papers, was directed by a resolution to inquire into the reasons for the failure 
of the northwestern expedition led by Major General St. Clair against the 
Indians 

By the time the Legislative Reorganization Act of 1946 was enacted numerous 
Members of both Houses were convinced that too many committees existed in 
Congress. Moreover, there was some recognition of a weakness in investigative 
machinery resulting from the practice of choosing as chairman of a select inves 
tigating committee the Senator or Representative who brought the original 
charges and request for the inquiry; if the chairman has already made serious 
accusations on the floor of Congress, he may be so eager to prove the validity of 
his charges that the impartiality of the investigation may suffer. 

One of the major purposes of the 1946 act was to reduce drastically the number 
of committees in each House. But when the Senate agreed that investigations 
should be conducted only by regular standing committees, and inserted in the 
act a prohibition against special investigating committee, the House eliminated 
this proviso 

It is interesting to note, however, that although the outlawing of select inves- 
tigating committees was not accomplished in the act, both the Senate, and the 
House to a somewhat lesser degree, have tended to reduce the number of such 
committees to a minimum. Thus in the rash of investigations that broke out in 
the first session following the election of the 80th—Republican—Congress during 
President Truman’s term, only 6 of the 46 inquiries were conducted by Senate or 
House select committees and 2 by special joint committees 

On the question of censure of committees, the bar association re 
port makes the statement—and this is one of the things we want to 
look into 


While a portion of this censure is of the sorehead variety. much of it is 
thoughtful and obviously justified Many committees conduct their inquiries 
with a proper amount of decorum and with concern for the rights of those citizens 
who are being investigated, but a minority of the investigations deserve strong 
condemnation for their excesses. In some inquiries, for example, no effort is 
made to establish the credibility of witnesses, and an accused person has no 
opportunity to present evidence in his behalf. 


In reading this, I am not prejudging whether that is correct or is 
not correct, but that is one of the reasons we are looking into it. 

The brief gaoes on to say: 

It has become increasingly evident since the case of McGrain v. Daugherty 


that the major responsiblity for preventing misuse of the power of investigation 
rests in Congress itself. Among some Senators and Representatives there ap- 
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pears at the midcentury to be increased concern over the injuries which un 
bridled investigations are inflicting on the prestige and dignity of Congress. 
Members of Congress as well as outside observers have offered a variety of 
proposed codes of procedure to govern Senate and House investigators. 
Whether or not such a code is enacted, however, some reliance must always rest 
on the sense of justice and restraint of individual investigators 


Now, with that in mind we are holding hearings today and tomor- 
row with certain Members of Congress who have expressed a desire to 
be heard. These hearings will be followed later by representatives of 
various organizations who are interested. I think among others we 
will hear from will be the District of Columbia Bar Association, prob- 
ably one of the bar associations of New York, the American Federa- 
tion of Labor, the American Civil Liberties Union, and others. 

With that brief statement and apologies for delaying you, Mr. Keat- 
ing, you may proceed, as the author of House Resolution 29. 

At this point we will include House Resolution 29 in the record, and 
also a list of other bills pertaining to legislative procedure. 

(TTouse Resolution 29 and list of other bills referred to follow :) 


[H. Res. 29, 88d Cong., 1st sess. ] 


Resolved, That rule XI (25) of the House of Representatives is hereby 
amended by adding thereto a paragraph (g), reading as follows: 

(g) All standing and select committees of the House, and their duly authorized 
subcommittees, shall be governed by the following rules in the conduct of any 
investigations undertaken by them: 

“1. The subject of any investigation in connection with which witnesses are 
summoned shall be clearly stated before the commencement of any hearings, and 
the evidence sought to be elicited shall be relevant and germane to the subject as 
so stated. In cases of special investigations authorized by congressional resolu- 
tion, the subject of the investigation shall be so stated in the resolution, and in 
the case of investigations initiated by the committee, the subject shall be so 
stated by the committee and announced before the commencement of the hearings. 

‘2. Any witness summoned at a public hearing and, unless the committee by 
a mnajority vote determines otherwise, any witness before a private hearing 
shall have the right to be accompanied by counsel, who shall be permitted to 
advise the witness while on the witness stand of his rights. 

‘3. Every witness shall have an opportunity, at the conclusion of the exam- 
ination by the committee, to supplement the testimony which he has given, by 
making a brief written or oral statement, which shall be made part of the record ; 
but such testimony shall be confined to matters with regard to which he has 
previously been examined 

“4. An accurate stenographic record shall be kept of the testimony of each 
witness, whether in public or in executive session. In either case, the record 
of his testimony shall be made available for inspection by the witness or his 
counsel; and if given in public session he shall be furnished with a copy thereof 
at his expense if he so requests, and if given in executive session he shall be 
furnished with a copy thereof at his expense in case his testimony is subsequently 
used or referred to in a public session 
“>. Any person who is specifically identified by name in a public hearing before 
any committee and who believes that testimony or other evidence given in such 
hearing or comment made by any member of the committee or its*counsel tends to 
defame him or otherwise adversely affect his reputation, shall be afforded the 
following privileges : 

“(a) To file with the committee a sworn statement, of reasonable length, con 
cerning such testimony, evidence, or comment, Which shall be made a part of the 
record of such hearing 

“(b) To appear personally before the committee and testify in his own behalf. 

“(c¢) Unless the committee by a majority vote shall determine otherwise, to 
have the committee secure the appearance of witnesses whose testimony ad- 
versely affected him, and to cross-examine such witnesses, either personally or by 
counsel; but such cross-examine shall be limited to one hour as to any one witness 
unless the committee votes to lengthen the period. 
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“(d) In the discretion of the committee, by a majority vote, to have the com- 
mittee call a reasonable number of witnesses in his behalf. The extent to which 
this privilege may be availed of shall be left to the discretion of the committee.” 

BiLts PERTAINING TO LEGISLATIVE PROCEDURE 
House Resolution 29—Mr. Keating, January 3, 1953 
Senate Resolution S8—Mr. Morse and Mr. Lehman, February 20, 1953 
Senate Resolution 65—Mr. Gillette, February 6, 1953 
Senate Concurrent Resolution 10—Messrs. Kefauver, Hunt, Magnuson, Pastore, 

Hennings, Neely, Murray, Ives, Morse, and Mrs. Smith (Maine), February 

10, 1953 
Senate Concurrent Resolution 11—Mr. Kefauver, February 10, 1955 
House Resolution 173—Mr. Burleson, March 10, 1955 
Ilouse Resolution 178—Mr. Klein, March 12, 1953 
H. R. 4123—Mr. Javits, March 19, 1953 
H. R. 2270—Mr. Javits, January 29, 19538 (to establish an Office of Government 

Investigation—referred to Committee on Government Operations.) 

House Joint Resolution 11—Mr. Boggs, January 8, 1953 (Judiciary) 
House Concurrent Resolution 131—Mr. Dies, July 7, 1953 

S. 960—Mr. McCarran, February 16, 1953 

House Concurrent Resolution 186—Mr. Heller, January 6, 1954 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keatine. Thank you very much, Mr. Chairman and members 
of the committee. 

I appreciate deeply this opportunity to appear again to discuss 
House Resolution 29, and more so the broad problem of developing 
rules of procedure to govern the conduct of invest loat ions by congres- 
sional committees. I feel that you have a great opportunity to serve 
both Congress and the Nation in this undertaking. 

The problems involved in how we are to conduct legislative inves- 
tigations have long ceased to be mere housekeeping problems of con- 
cern only to the Congress. In recent vears we have been criticized, 
not only at home but among both our friends and our enemies abroad, 
for the way in which the investigative powers of Congress have some- 
times been exercised. 

For my part, I am perfectly willing to start by admitting that some 
of this criticism has been justified. I have always felt that in the eyes 
of the world what makes our Nation a symbol of hope and strength 
has been not our wealth or accomplishments in the material sphere, 
but rather our glorious reputation as a land of “freedom and justice 
for all.” This is the country where every human being who resides 
among us is given inalienable protections—such as the presumption 
of innocence, the requirements of due process, and other parts of our 
Bill of Rights. 

It is somewhat shocking to examine the constitution which is nomi- 
nally still in force in the Union of Soviet Socialist Republics. You 
find there, on paper, nearly all the same safeguards for individuals 
which we cherish so highly. The difference, gentlemen, is a matter 
of procedure. In our country, we not only have glorious principles 
to live by, but we have made them work through the years. The prob- 
lem we face here today is to assure that these same fundamental prin- 
ciples will continue to work, fully, and fairly, in an area where there 
are some very delicate considerations to balance. 
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For while we must keep clearly in view the fact that individuals 
have rights before atietael sae the need for workable proce- 
dures to make such rights effective—there is another side to the coin: 
the Government has important rights, too. It would be just as dan- 
gerous to encroach unduly on the rogatory powers of Congress as it 
would be to whittle away the Bill of Rights in Congress’ name. Here 
again the great principles are established. Delineating between 
them—that is, between the broad lawmaking powers conferred on 
Congress by the Constitution and the sweeping rights of individuals 
conferred by the same document—likewise boils down to matters of 
procedure. Everyone knows the broad outlines. But that knowl- 
edge is not enough to solve the specific problems that have been facing 
us with increasing frequency in the hearing rooms of Congress. 

I have digressed a little into these generalities to emphasize what 
I feel about the importance of the work we are undertaking here. 
Procedure is equally as important as substance. We cannot afford to 
endorse a single rule without studying it from both sides, from ours 
and from the witness’, and seeking to determine how it may work in 
all the various circumstances where it will apply. 

When I testified before your full committe, I sought to emphasize 
that I was not pressing my resolution, House Resolution 29, as the 
final solution to the problem. The measures which I have introduced 
in the last three Congresses on this subject were merely based on my 
own thinking and experience. And as a matter of fact I have learned 
a good deal more about the problem since I have been serving with 
the Subcommittee To Investigate the lecastamaa’ of Justice. First 
under my esteemed colleague, Mr. Chelf, and then under my chair- 
manship, we have heard scores and scores of witnesses, running the 
full gamut from cooperation with the committee to open resistance 
bordering at times on defiance. In the course of this investigation 
we took over 11,000 transcript pages of testimony. 

Our committee developed and applied a set of rules for itself. 1 
am going to submit these to you, for your consideration, and this 
afternoon I would like to discuss them briefly and informally, and 
te . you something about our experience with them: 

No major investigation shall be initiated without approval of a 
onium of the subcommittee. Preliminary inquiries may be ini- 
tiated by the subcommittee staff with the approval of the chairman 
of the mnbeommniitne, 

Now, our particular committee we have had no trouble with 
this sidk ia I do think that in some cases it is important. In the 
first place, the chairman must have a day-to-day control over the 
operations of the committee. He is the one with whom the staff are in 
closest contact, and that is why we say that preliminary inquiries may 
be initiated with his approval. But no m: ‘jor investigation, no thor- 
ough investigation into a particular case, is initiated without the ap- 
proves. of a majority of the committee. 

Mr. Cuenoweru. May I inquire just at that point, Mr. Keating, 
why you recommend such a proposal ? 

Mr. Keating. Well, in the first place, I recommended it as chairman 
of the committee because I wanted to have, so far as possible, the co- 
operation of all the members of the committee in what we went into, 
in its major phases. 
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I also feel that there have been instances—and I hope the com- 
mittee will not press me to name them—where congressional com- 
mittees have gone pretty far, where the ee has gone pretty 
far in getting into fields of activity where, if it were put to a vote 
of the majority of the committee, they mie: not be sustained in 
that. 

Mr. Cuenowern. Your proposal will, of course, take away some 
of the prerogatives the chairman usually exercises. 

Mr. Keatinc. I believe that is correct, it does, but I can assure 
you in my own committee—and you will pardon my referring to 
that constantly, because of recent experience—it has not embarrassed 
our work in any way. In other words, I would feel very hesitant 
about going into a major line of inquiry where a majority of the 
committee was not back of it. 

On the other hand, I think the second sentence of that is very 
important, because things are constantly coming up and brought to 
the chairman’s attention, where he must call up the staff and say, 
“Look into this thing and see if there is anything to it.” 

Occasionally there are matters requiring prompt action and his 
hands should not be tied as to those preliminary inquiries. 

Now, No. 2: The subject of any investigation in connection with 
which witnesses are summoned shall be clearly stated before the com- 
mencement of any hearings, and the evidence sought to be elicited 
shall be relevant and germane to the subject as so stated. 

It seems to me that is desirable, both to guide the members and the 
counsel, and the witnesses. 

I am a little disturbed about the fact which you, Judge Chenoweth, 
spoke of to Mr. Jackson, that we do not want to devise any set of 
of rules which will make any of this work more difficult for nonlawyers. 

Mr. Cuenoweri. That is right. 

Mr. Keating. And we do not want to have to have a parliamentarian 
sitting at the elbow of the chairman. 

We have not encountered any difficulty with that second provision, 
and the only time that anything ap proaching difficulty was when an 
objection was made by one of the committee members, and the Chair 
ruled that the testimony was relevant and germane. The one who 
raised the objection was not happy with the decision, but he could, of 
course, always appeal from the rule of the Chair. 

While I am on that point, I want to say this, that I recognize the 
fact that in the committee with which I have had this recent expe- 
rience we were dealing for the most part with a type of witness that 
is not encountered by the House Committee on Un-American Activ- 
ities. Most of the witnesses appearing before us, while some of them 
were severely criticized for some of the actions they had taken, were 
certainly not lacking in patriotism and loyalty to their country. There 
is a peculiar situation existing as regards every committee, and prob- 
ably most of all, on the House side, with regard to the House Com- 
mittee on Un-American Activities. 

I would not like to see any set of rules drawn up and adopted for 
all the committee which would hamper the work of any committee, 

pecifically the Committee on Un-American Activities. I do think 
that broad principles, such as that incorporated in No. 2, is something 

hich should not in any way impair the constructive work of that 
or any other committee. 
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No. 3: All witnesses at public or executive hearings who testify as 
to matters of fact shall be sworn. 

That is rather obvious, and it avoids embarrassment in swearing 
one witness and not another, and it protects the integrity of the com- 
mittee’s record. 

Mr. CuenowretH. Would you recommend that for all congressional 
committees / 

Mr. Keratina. For investigating committees, yes. 

Mr. Scorr. Are you just dealing with investigating committees 
now ¢ 

Mr. Keatrna. I am, yes. 

Mr. CuenowetH. You are not dealing with general legislative com- 
mittees / 

Mr. Keating. I am not dealing with hearings having to do, at least, 
with legislation of a noncontroversial character. 

We have—all of us—so many rather informal hearings where rep- 
resentatives of Goverirment departments appear. 

Mr. Cuenowetu. [ don’t think it is customary to swear witnesses 
before congressional committees, is it 4 

Mr. Keatinc. No, 1 do not think it is. It was our practice in our 
investigating committee, and I think it was a practice of the King 
committee, and I believe it is the practice of the Un-American Activi- 
ties Committee. But I am referring to investigations, when I say that. 

Mr. Cnenowern. Your resolution does not make such a distinction. 

Mr. Krarine. It does not, and I again want to stress the fact that 
I know that House Resolution 29 leaves a great deal 

Mr. CuenowetH. You say, “All standing and select committees.” 

Mr. Keatrne. That is right. T think the committee in drawing up 
any rules should make it clear that it is not intended to apply to the 
ordinary legislative hearing that we are so familiar with. 

Mr. CuenowetTH. Now, you would not recommend one code for 
investigating committees and another code or set of rules or pro 
cedure for ordinary legislative committees, would you ? 

Mr. Kratine. Well, in that respect 

Mr. Cuenowetu. We would be getting pretty involved and cause 
considerable confusion among committees, I think, if we tried to do 
that. 

Mr. Keatine. I do not think so. I think that you could establish 
a line of demarcation between a hearing on proposed legislation, and 
a hearing on an extensive investigation. 

We have just been conducting in a subcommittee of this committee 
which I happen to be chairman of, hearings on several bills relating 
to wire-tapping. Now, we do not swear any witnesses on that. We 
had Cabinet representatives, representatives of Government depart- 
ments, and others, and it was never the thought in any of our minds 
to swear witnesses, and certainly it would be unduly cumbersome 
to provide that any witness appearing before a congressional com- 
mittee be sworn. 

But I think it was desirable, and we did follow the practice of doing 
that with everyone in the investigation of the Department of Justice, 
which we were conducting. 

No. 4. Executive hearings shall be held only with the approval of 
a majority of the members of the subcommittee, present and voting. 
All other hearings shall be public. 
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Now, the whole question of executive hearings is a touchy one. 
They are, of course very important from every point of view, for 
the protection of the committee and the witnesses and third parties, 
whose names may be brought into the hearings where, as you indi- 
cated in some previous questions, you do not know what the witness 
is going to say. 

However, their use can be abused, and generally speaking, I think 
that the public likes to feel that congressional hearings are open, and 
that everything is laid on the table publicly. 

So, we have put the affirmative onus upon the majority of the mem- 
bers of the subcommittee. All other hearings are public. The feeling 
there is that it should be a public procedure, but we have freely used 
the executive hearing, which is essential. 

No. 5: Attendance at executive sessions shall be limited to members 
of the subcommittee and its staff and other persons whose presence is 
reque ted or consented to by the subcommittee. 

That purpose is quite obvious. The question occasionally arises over 
question of counsel. Normally, we allow counsel to be present with 
the witness in executive session, but no one else. In one ease I think 
we excluded the counsel because he, himself, was under scrutiny, 
and it was felt that it-would not be right for him to listen to the 
testimony and then be called. himself. in executive session. But that 
provision is, I think, pretty standard with most committees. 

No. 6: All testimony taken in executive session shall be ke pt secret 
and shall not be released or used in public session without the approval 


f 1 y 4] iy} + 
Oo; amayority of th ipcommiittee, 


No. 7: Any witness summoned at a public session and, unless the 
subcommittee by a majority vote determines otherwise, any witness 
before an executive session, shall have the right to be accompanied by 
coul l. who shall he permitted to advise the witness of his rights 
while on the witness stand 

That is underst« dl. of course, unless there are some questions. 

No. 8: Every witne shall have an opportunity, at the conclusion 
of the examination by the subcommittee, to supplement the testimony 
which he has given, by making a brief written or oral statement, 


which shall be made part of the record; but such testimony shall be 
confined to matters with regard to which he has previously been 
examined. In the event of dispute, a majority of the subcommittee 
shall determine the relevancy of the material contained in such written 
or oral statement. 

That seemed to us desirable, to give a witness the right to clarify 
anything that he felt he should, at the end. But. obviously, in order 
not to unduly encumber the record or bring about a filibuster, it is 
necessary to have some limits on that. 

No, 9: An accurate stenographic record shall be kept of the testi- 
mony of each witness, whether in public or in executive session. In 
oo r case, the record of his testimony shall be made available for 
witness or lis counsel, and, if given in public ses- 
be furnished with a copy thereof at his e xpense if he so 
requests; and, if given in executive session, he shall be furnished 
upon request with a copy thereof, at his expense, in case his testi- 
mony is subsequently used or referred to in a public session. 

Oby iously, with regard to the last, you cannot give him a copy of the 
testimony in executive session to bandy about, unless it is later used 
in a public session. 


specti¢ 


sion, he shal 
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No. 10—and this is the most controversial and raises the most serious 
question of any that we have adopted: Any person who is identified by 
name in a public session before the subcommittee and who has reason- 
able grounds to believe that testimony or other evidence given in such 
session, or comment made by any member of the subcommittee or its 
counsel, tends to affect his reputation adversely, shall be afforded the 
following privileges: 

(a) To file with the subcommittee a sworn statement. of reasonable 
length, concerning such testimony, evidence, or comment, which shall 
be made a part of the record of such hearing. 

That is not very much objected to, generally. 

(6) To appear personally before the subcommittee and testify in 
his own behalf, unless the subcommittee by a majority vote shall de- 
termine otherwise. 

It is our feeling, and in every case in our experience where anyone 
asked to be heard, who felt that the testimony had adversely affected 
him, we did hear him. The reason that this last is added is that there 
might be cases where he should not be heard, primarily in order to get 
on with the work of the committee. That, of course, I need not say 
to you experienced men, is one of our great problems, to not have 
anything that is going to unduly delay the work of a group | of busy 
men, and we could conceivably encounter a filibuster there unless that 
exception were in there. 

(c) Unless the subcommittee by a majority vote shall determine 
otherwise, to have the subcommittee secure the appearance of witnesses 
whose testimony adversely affected him, and to submit to the subcom- 
mittee written questions to be propounded by the subcommittee or its 
counsel to such witnesses. Such questions must be proper in form and 
material and relevant to the matters alleged to have adversely affected 
the person claiming this privilege. The subcommittee reserves the 
right to determine the length of such questioning. 

Now. that raises some serious problems. That is in heu of the right 
of cross-examination, which is given in House Resolution 29, and I 
am inclined to think that we have not progressed in this field to the 
point where we are ready to give the right of cross-examination to the 
counsel for a person who may have had his name brought into hearings 
in a manner which adversely affected him, or which he thinks does so. 

I believe I would personally be ready to go that far, but I think 
we have got to approach this whole question in a sensible way, and cer- 
tainly the right of cross-examination is something which would create 
great difficulties with many committees, and I think from what Mr. 
Jackson has just said, specifically with his committee. 

However, this (c) which we have had in practice, has worked very 
well. We have had one unfortunate e xperience with it. We had one 
attorney for one of the parties that was interested in one of these 
proceedings, and whose name had been brought prominently into it, 
whom we felt was aggressive to the point of being obnoxious. He 
would come in during the hearing, at the beginning of every session, 
with pages of questions for us to propound to the witnesses. Some of 
them were perfectly legitimate; many of them were improper in form 
_ not germane to the subject, and the chairman so ruled and simply 

sad the questions, but declined to put them to the witness. They were 
either insulting or off the beam, or such that they did not contribute 
anything to our hearing. 


45252—54——_2 
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Mr. Cuenowertnu. This is a party whose name had been mentioned 
in the hearing ? 

Mr. Kratina. Yes. 

Mr. Cuenowern. He had been accused of some crime ? 

Mr. Krarinc. Not a crime, but his name had been brought into the 
hearings in which the felt adversely affected. 

Mr. Cuenowetrnu. Had he been accused of doing something that was 
wrong / 

Mr. Krarine. Yes, not criminal probably. 

Mr. Cuenowetn. Was he a Government official ? 

Mr. Kratina. Not a Government official, no. 

Mr. Cuenowern. If vou are going to open up that door, the com- 
mittees are going to have to sit day and night, almost continuously, 
: you open up that field, where everyone whose name is mentioned 

na hearing has the right to come in and cross-examine that witness. 
T hat looks like an unlimited field with many difficulties. 

Mr. Keatine. We did not have any trouble in our hearings. 

Mr. Cuenoweri. You say one witness gave you trouble. 

Mr. Keating. That is one exception. A number of times we have 
had questions put to us which some counsel for a person wished to have 
us put to someone else. They would be handed up, and we would put 
them. 

IT am only a the one time when we did encounter some dif- 
ficultvy in trying to show that while it was unpleasant and had to 
require the use more or less of the gavel, it was not anything that was 
TOO serlous., 

In those cases we never had a request from people mentioned which 
interfered with the work of our committee to any appreciable degree. 

Now, the committee may not feel they want to go that far, of having 
those questions, upon request, put to these witnesses. I hope the com- 
mittee does feel it can go that far, but I do not believe we are ready 
vet to permit the right of cross-examination in such hearings. 

Now, the fourth right, (7): To have the subcommittee call a rea- 
sonable number of witnesses in his behalf, if the subcommittee by a 
majority vote determines that the ends of justice require such action. 

We had no trouble oo that at all. Now, it might be a committee 
lke the Committee on Un-American Activities would have difficulty 
with that particular ieion, but we only had them ask us to call 
witnesses a few times, we were happy to do it, and it did not delay 
our hearings. 

No. 11: Any witness desiring to make a prepared or written state- 
ment in executive or public sessions shall be required to file a copy of 
such statement with the counsel or chairman of the subcommittee 24 
hours in advance of the hearine at which the statement is to be 
presented, 

That caused no trouble. 

No. 12: No report shall be made or released to the public without 
the approval of a majority of the full Committee on the Judiciary. 

That was peculiar to our committee, and all reports have to go 
through the full Committee on the Judiciary. 

No. 13: No summary of a subcommittee report or statement of the 
contents of such report shall be released by any member of the sub- 
committee or its staff prior to the issuance of the report of the sub- 


committee. 
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That is for protection, to be sure that whatever is given to the press 
or the general public is official in form. 

I think I would like to mention, because it may be something which 
your committee may want to deal with in drawing up any rules, this 
whole question of press, radio, and television coverage. That, of 
course, 1s an increasingly important problem. 

In our committee, as 1s true of all subeommittees of the Committee 
on the Judiciary, we do not permit radio or television coverage of any 
committee hearings. We do not permit the taking of photographs, 
except only before the hearing starts, and then the photographers must 
leave, and then they can take them when a witness stops. In other 
words, we allow them between witnesses to take pictures, if they wish 
to do so. 

Mr. Cuenowern. I notice you did not include those rules in the 
written regulations. 

Mr. Krarine. No, we did not have anything on that in our written 
rules. That is a general rule of the Committee on the Judiciary, but 
I mention it because it is an important subject and it might be that 
this subcommittee now dealing with this problem may want to do 
something in their rules about this whole question. 

It would be very fine, in my judgment, if we could have a uniform 
rule relating to all of the congressional committees, either yes or no, 
on the subject of whether they are going to be covered by television 
and radio, 

Mr. Smiru. You said, “all congressional committees.” That would 
include the Senate. Who is going to fill that gap ¢ 

Mr. Krarine. Well, I assume we cannot do anything in these rules 
to govern the other body. There was a comment made about that in 
the first hearing on this, before the Rules Committee. I think per 
haps it was by the gentleman from Virginia, that we are not reaching 
the nub of the problem here. 

Mr. Smiri. I think I said that in executive session. 

Mr. Kraring. There is only one other matter than I would like to 
mention, and that is a particular bill which I have introduced and 
which 1 would be delighted if this committee, in connection with its 
rules—because it does bear on the subject of rules—would say some 
thing about it, if you were so disposed. Of course, I would rather 
have you say nothing than to say Te against it. But if you 
felt so disposed, I would like to have you say something in favor of it. 
That is this: Today, where a witness appears before a congressional 
committee and declines to answer questions or refuses to appear, we 
go through the motions of going to the House to cite him for contempt 
and then we bring him in for contempt. A couple of years later he 
goes to trial with the United States attorney prosecuting, and he is 
tried, and then he is either acquitted or he is convicted and fined or 
put in prison, 

Now, in the meantime, in most instances, the work of the committee 
is allover. We call these witnesses presumab y in order to get their 
testimony, not simply to put them in jail if they refuse to appear. 
The bill I refer to, H. R. 4575» would permit a canaiaainiel cominiit 
tee, where a witness is recalcitrant, to apply directly to the Federal 
court for an order enforcing its powers. In other words, if a witness 
refused to answer a question, the next day the counsel for the com- 
mittee could appear before a Federal judge in the district, and the 
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Federal judge would hear both sides of it and then would perhaps 
sustain the witness and say he did not have to answer, or would sus- 
tain the committee and direct the witness to answer. Then, if the 
witness still refused, he would immediately be in contempt of court. 

Of course many recalcitrant witnesses would not change their 
tactics, because of that procedure, but in a great many instances wit- 
nesses who now decline to answer or who fail to show up, would 
respond under those circumstances and it would give the right to the 
witness, of course, to be heard in court. 

Mr. Cuenowrern. Committees now have the power to punish for 
contempt, do they not? We have that procedure now. 

Mr. Keating. The procedure is that the committee votes contempt 
proceeding. Then it goes tothe full committee in charge. They take 
it to the House floor, and the House floor votes on whether to turn 
it over to the United States attorney, and cite him for contempt. 

Then it goes to the United States attorney, and he presents it to a 
grand jury and the grand jury indicts, let us say. All right, in the 
meantime, and before he gets to trial, in some instances, the work of 
the committee is all over, and it is true they can try him and punish 
him, if he is found guilty, and it does sustam the powers of Congress, 
and of course I think it should in no way be done away with. But 


this suggested procedure that I am advocating at the moment would 
shorten up that process and would accomplish the purpose of the 


congressional committee, namely, to get the witness’ testimony rather 
than to fine him or put him in jail, or, of course, he would still be 
fined and put in jail if he did not respond. 

But, I think that would shorten the thing up considerably and 
would accomplish the main objective of calling him, namely, to get 
his testimony. 

Mr. Curnoweru. Have you had much difficulty with witnesses who 
refused to testify ? 

Mr. Krarine. No, this does not arise so much from difficulties which 
we have encountered. We have not had to recommend the citing 
of any witness for contempt. 

It isa general feeling that I have had from watching what we have 
done, and in cases where we have voted contempt citations in the 
House, and then a couple of years later the fellow has been tried and 
found guilty, and it has been said, “Now, you either answer these 
questions or you go to jail.” In the meantime the committee has 
either gone out of existence or the particular matter they were then 
inquiring about is passé. 

It just struck me that this is a procedural reform which it might 
be well for us to seriously consider. 

Mr. Sairu. I think you said you introduced a bill to do that. 
That would be a subject of action by this subcommittee. 

Mr. Keattne. It has been referred, I believe to the Judiciary 
Committee. 

Mr. Smirn. I get the idea. It sounds very good to me. 

Mr. Keatinc. But, anything this committee cares to say on the 
subject which is favorable, would carry a lot of weight with the Com- 
mittee on the Judiciary, I know that. 

Mr. Scorr. Mr. Keating, I wanted to comment on the way you 
handled the 10th rule. I think you have very carefully considered 
the right of the nonwitness who may be hit by some blow in the 
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testimony, and you have protected the committee, it seems, by pro- 
viding for a m: ijority vote. 
Well, I will read it: 


Unless the subcommittee by a majority vote shall determine otherwise, to have 
the subcommittee secure the appearance of witnesses whose testimony adversely 
affected him, to submit to the subcommittee written questions to be propounded 
by the subcommittee or its counsel to such witnesses. 

That seems to be about as far as you can go and yet protect this 
innocent person by a remark which was either intentional or unin- 
tentional. I think that is a most interesting advance. 

Mr. Keating. I am inclined to agree with you, that that is as far 
as we are prepared to go, generally, at present. I think perhaps 
the time will come when cross-examination will be permitted, but I 
believe it is wiser to approach it as a gradual development. 

Mr. Scorr. Of course, I am openminded on that, but I think it is 
an important step in the right direction. 

We appreciate your coming here, Mr. Keating. 

Mr. Keratine. Thank you very much. I certainly appreciate the 
opportunity, and I congratulate you on the work you are doing. 

Mr. Scorr. Mr. V elde, please. 

Mr. Vextpe. May I have permission to have my counsel accompany 
me’ This is Mr. Kunzig. 

Mr. Scorr. Yes. 


STATEMENT OF HON. HAROLD H. VELDE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS, ACCOMPANIED BY 
ROBERT KUNZIG, COUNSEL, HOUSE UN-AMERICAN ACTIVITIES 
COMMITTEE 


Mr. Veutpr. Mr. Chairman, and colleagues, as chairman of the 
House Un-. betieas Activities Committee, and as an individual 
Member Congress, let me say that I appreciate the opportunity 
to appear before this subcommittee of the Rules Committee of the 
House of Representatives. 

I am fully in accord with the purposes and aims of this subeommit- 
tee, in attempting to codify and establish rules of procedure for the 
committees of the House of Representatives to follow in their hearings. 

Historically, the legislative branch of the Federal Government 
found it necessary through its committees to call American citizens 
who are experts on legislative matters, before them, in order that they 
might give the Congress the benefit of their views on pending legis- 
lation. There never was any question concerning the right of Con- 
gress to do this, and neither was there any serious contention that in 
the strict legislative process the rights of any American citizen were 
being abrogated. 

It is true, of course, that the House of Representatives has power to 
make arrests, and has exercised that power in certain cases of con- 
tempt, but this power has rarely been used in past history. 

In recent years, however, with the authorization Congress has given 
to certain committees to make what I call quasijudicial investigations, 
and hold hearings, and with the power of the committees of Congress 
to place witnesses under oath, these special committees of Congress 
have an obligation to protect the rights of American citizens, whic h the 
purely legislative committees of C ongress, I feel, do not have. 
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In other words, I feel that with the assumption by Congress of these 
quasi-judicial functions, Congress also has a duty to the American 
people to follow as nearly as possible, consist with the legislative func- 
tions, definite procedures which will protect the constitutional rights 
of citizens called before these een: 

Since becoming a member of the House Committee on Un-American 
Activities in 1949 I have felt the need for a codification of rules of this 
particular commumittee which have already been observed by the com 
mittee in a general way. When the committee held its first meeting 
this past January, at the time I assumed the chairmanship, the matter 
of the codification of rules of procedure was brought up by my distin- 
guished colleague from California, Mr. Jackson, who just very ably 
testified before your distinguished subcommittee. And I want to say 
iat I do concur large ‘ly and generally in the statements which he 
made be fore you. 

It was wener: ally agreed : it that time by the members of the commit 
tee that such an unde rte aking woul | be be neficl al not only to the com 
mittee, but to prospective witnesses and attorneys representing those 
witnesses, who were to appear before the committee. 

Pursuant to the instructions of the committee, counsel has since last 
January been working on such a codification, and I am yoge to re- 
port to this distinguished subcommittee that we expect to have the 
printing comp yleted and re: acy for release tomorrow, of “ne rules of 
procedure for the House Committee on Un-American Activities. 

I want to say at this point, gentlemen, that there is no desire on the 
part of the members of the House Committee on Un-American Activi 
ties to interfere with any prospective rules which this committee might 
recommend, and should this subcommittee recommend aly rules 
which are inconsistent with the rules which will be released tomorrow 
for our Un-American Activities Committee, I am sure that the mem 
bership will promptly change those rules to conform with the recom 
mendation of the Rules Committee and with the House of Representa 
tives. 

I want to make my position regarding the authorization and funce- 
tions of our committee clear. It can in no sense be thought of asa 
court of law. The committee does not have the power to indict. or 
prosecute, and it does not have the power or authority that ordinary 
courts of law have to control the decorum of witnesses or counsel of 
witnesses by citations for conte mpt. Experience has proven that we 
have had some of the most vitriolic. disrespectful, unethical, and 
belligerent witnesses and eal for witnesses who have ever ap- 
peared before any committee of Congress. These witnesses and their 
counsel, as a general rule, command every privilege and right which 
our Constitution and laws afford them, in order that they may more 
effectively destroy that same Constitution and those same laws. 

To allow this type of witness the right to cross-examination, or his 
counsel the 1 rie ittoargue orally, or the procedures ordinarily observed 
in courts of law throughout the land would, in effect, amount to a 
virtual ie abe of the legislative and investigative processes of 
this House Committee on Un-American Activities, as well as other 
committees of Congress 

T cite as an example of Communist treacherv and technique the 
poranne trials — have ben held under the Smith Act, and the 
heat s held | fore the Subversive Activities Control Board over 
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the past seve ‘ral vears. The Communist Party during those trials and 
hearings used dilatorious tacties which had hitherto been unheard 
of in the annals of our legal history. Just imagine what would hap 
pen if the proceedings of the House Committee on Un-American 
Activities were forced to conform to the procedures Sellers by the 
Federal courts of law or the Subversive Activities Control Board. 
The legish itive p rocesses under such Onk istances would indeed be 
entire ly destroyed. 

The duties IM1pos sec upon the House Committee on Un-Amerieat 
Activities by the House of Representatives are tedious and difficult 
to perform, to say the least. If the enemies of our country with whom 
our committee largely deals, were given further privileges, by way 
of drastic and restrictive rules of procedure, I fear that our commit- 
tee duties would be much more difficult, and in some cases, even pos 
sible to perform. 

I therefore urge that this distinguished subcommittee in making 
recommendation for standardized committee procedure, take these 
facts into account. 

Our counsel, who has compiled the origin: al draft of our rules of 
procedure, I am sure can answer some questions which you might 
have relative to our codification of rules of procedure, and I am sure 
that if any of you ask him any questions he will be most happy to 
answer. 

Mr. Scorr. Could I ask, Mr. Velde, whether vou have a copy of the 
proposed oe ation that we could insert in the record 4 

Mr. Vevpe. I am sorry, Mr. Chairman, but the copies will not be 
ready for final eacae until tomorrow. We do have a tentative set of 
rules drawn up, but the final release, due to the wording of several of 
our sections, and corrections to be made, will not be ready until 
tomorrow. 

Mr. Scorr. Could I] suggest, then, that we withhold Mr. Kunzig’s 
comments until you have released the rules. If they will be ready 
tomorrow at 2:30, perhaps Mr. Kunzig could come down here and tell 
us about them, and we could then make them a part of the hearing. 

Mr. Vetpr. We would be happy to do that, Mr. Chairman. 

Mr. Scorr. Are they any questions ? 

Mr. Cuenowetu. I get the impression, Mr. Velde, from particu 
larly the second paragraph of your statement, and perhaps your gen 
i al ap yproach to this question, also bolstered by the fact th: it your 
committee is adopting a code of procedure, that you are not particu 
larly recommending that this committee recomme nda set of rules and 
procedures which would apply to all committees, including yours. 

Mr. Vetpe. I do not mean it that way, Mr. Chenoweth, at all. I do 
believe that if it were possible to formulate some standardized rules of 
procedure for all of the committees, taking into consideration that the 
Committee on Un-American Activities and maybe Mr. Keating’s sub 
committee have a somewhat different function to perform than the 
ordinary committee of Congress, that it would be a very good thing 
for not only the guidance of the committee of which I am chairman, 
but _ other legislative committees of Congress. 

Mr. Cuenowetn. Don’t you recognize, Mr. Velde, that it is very 
diffic a to draw a code of procedure which would ap yply to the ordin: ary 
legislative committee, and at the same time cover the difficulties whic h 
you are meeting in your Investig rations? For instance. the swearing 
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of witnesses that Mr. Keating just referred to in his testimony. I do 
not believe that I would want to recommend that all legislative com- 
mittees swear the witnesses which appear. It looks to me like it would 
be completely unnecessary. 

Now, it is very possible and probably very desirable in cases of com- 
mittees like yours and the committee that Mr. Keating is the chairman 
of, that you should swear the witnesses. 

Mr. Vevpe. I think, Mr. Chenoweth, it is my opinion that it would 
be possible to make exceptions for the type of committee of which I 
am chairman, or the type of committee that does swear all the wit- 
nesses which appear before it, and still have standardized rules of 
procedure for Congress. 

Mr. Cuenowetn. Could you state in few words, Mr. Velde, what is 
the purpose and function of your committee? I have not looked that 
up recently. 

Mr. Veupr. I do not remember the exact words, but let me explain 
in my own words. 

Mr. Curenowetu. What type of hearings do you conduct before 
your committee / 

Mr. Vewpre. Our authorization comes from Public Law 601, which 
authorizes the committee to make investigations of un-American activi- 
ties propaganda, the extent, character, and object of un-American 
propaganda activities in the United States, the diffusion within the 
United States of subversive and un-American propaganda that is in- 
stigated from foreign countries or of a domestic origin, and attacks the 
principle of the form of government, as guaranteed by our Constitu- 
tion and all other questions in relation thereto that would aid Con- 
gress in any necessary remedial legislation. 

Those are the general functions. And in that sense we are after 
facts just as any other committee of the Congress is. We are a legis- 
lative committee. 

Mr. Cnenowern. Would you not recognize that, Mr. Velde, and 
draw a line of demarcation between your committee and general legis- 
lative committees? By the very instructions you are given in that 
pub lic law, you are immediately assigned a task of dealing with per- 
haps a group of witnesses which will be almost invariably hostile and 
belligerent, and perh: Ups | almost completely seeking to undo any work 
that the committee might accomplish. And it is obvious that you are 
going to call as witnesses those whom you feel are in this group that 
you are inve stigating. 

Now that is not true of the ordinary legislative committee. The 
average legislative committee calls witnesses, expert witnesses, wit- 
nesses with special knowledge, to give them facts and information 
which will enable that committee to better pass upon the bill which is 
immediately before the committee. 

Now. that is not true in your case. 

Mr. Veipr. The gentleman has made a very important point, that 
in hearings before the ordinary legislative committee there is prac- 
tically always a proposed bill or some proposed legislation before it 
for study, and the ordinary witness takes one side or the other, or 
testifies relative to certain ideas he has to amend the bill. 

That is wherein our committee differs, as the gentleman well knows. 
We have no particular legislation pending before our committee at 
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the present time, although we did, as you know, have the MeCarran 
Wood bill before us. 

I must say we are still holding our a with a view toward 
improving the operation of that particular bill, but in a general sense, 
or in a specific sense, we very seldom have legislation before us for 
comment by prospective witnesses. 

Mr. Curnowerni. Do you feel this code which you have adopted, 
and which will be made available tomorrow, pretty well takes care 
of the situations then which you have encountered in the investiga- 
tions by your committee; that there is not any particular need for any 
further rules or regulations to be adopted by the House ? 

Mr. Vetpr. I do not feel by any means that you could take the rules 
which we will have tomorrow and apply them to other committees of 
Congress. 

Mr. Cuenowern. I think that is very obvious. 

Mr. Vevpe. I think as far as our own committee is concerned—and 
this was unanimously adopted by all the members of the committee— 
that it does provide a fair means, both to the witness and to the Con 
gress, of conducting hearings which are authorized by the House of 
Representatives. 

Mr. Cuenowetn. Your committee has a little different task and 
covers a little different area than any other committee of the House, 
as I view your jurisdiction. Do you know of any other committee, 
except possibly the committee that Mr. Keating headed? He dealt 
with a different subject matter. 

Mr. Vetpr. No: I know of no others. Of course there was a sub 
committee of the House Education and Labor Committee which made 
some investigation and swore witnesses, as I understand it, in the 
80th Congress. 

Mr. Scorr. That was the King committee, King of California. 

Mr. Vevpe. That is right. It was more of an investigating com 
mittee than it was a legislative committee. 

Mr. Cuenoweti. Mr. Keating made the statement that he was re- 
ferring pretty generally to investigating committees in his recom- 
mendation, although he does not specify them in his resolution, which 
covers all committees. He rather implied, I thought, in his statement, 
and perhaps directly stated that he was refe rring more particularly 
to investigating committees. 

It is, in these investigating committees, those are hearings where 
most of this interest comes for some sort of a code or set of rules 
to govern witnesses and protect their rights. 

Mr. Vevpr. Let me say in answer to that, that I agree with you 
thoroughly, that our Un-American Activities Committee is different 
than most of the ordinary legislative committees, in that we deal 
largely with a power that is different than what appears before any 
other committee of Congress. 

I do feel that a lot of the criticism—now I don’t say all of the criti- 
cism—that comes against the Un-American Activities Committee, 
comes from those people who would rather see us destroyed, and see 
the committee disbanded, than to see us perform our functions in a 
legitimate manner. 

Mr. Cuenoweru. What is the principal complaint that they make 
concerning the procedure that you follow in the hearings ¢ 
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Mr. Vevpr. The critics largely try to compare our hearings before 
a court of law, and they say that the witnesses do not have the right 
to cross-examine their accuser. Well, in the first place our committee 
makes no accusation of any crime or anything. We are out to ascer- 
tain the facts. 

They further criticize us in saying that we at times browbeat the 
witnesses, and of course that is not true, if any of vou gentlemen have 
ever attended any of the hearings before the Un-American Activities 
Committee. 

The witness is given the right to counsel. He is given the right to 
answer questions. The same question is asked him many times. We 
plead with him many times to answer the questions propounded to 
him by counsel and members of the committee. In a general way we 
doeverything possible to see that no citizen or no witness, or the rights 
of no witness are violated in any way. 

Mr. CuenowetH. Do you think you are going to dissipate this 
criticism by the adop tion of the rules you have referred to? 

Mr. Vevpe. No: I do not think we will ever be able to dissipate the 
criticism. 

Mr. Curnoweru. Why did your committee adopt this code you 
have drawn / 

Mr. Veupr. It has been in the offing for a number of years now. I 
remember back in the Slst Congress when we discussed it many times— 
that is the matter of codification of the rules under which we are al- 
ready operating. 

I do think that if we have these rules we can give to prospective wit- 
nesses and their counsel, if they desire to have counsel, the aid in know- 
ing in advance what type of hearing it is going to be, and what their 
rights are going to be, and I think generally this will result in a little 
better vener: il procedure. 

Mr. CuenowerH. How have you handled that in the past? 

Mr. Vevpr. Generally when a witness is subpenaed he might ask the 
investigator or the person serving the subpena what kind of an investi- 
gation it is. The investigator usually refers him to our counsel, or 
to members of the committee on that. They are usually invited to 
come to our counsel or to a member of the committee and be informed 
as to what the general nature of the hearing is. 

Outside of that, we have no particular rules in regard to that, with 
the exception that of course when the witness is on the witness stand 
he is informed of what the procedure has been and what it will be in 
this particular hearing. 

Mr. Scorr. Will you vield a moment while I make a comment on 
that ? 

Mr. Cuenowernu. Yes. 

Mr. Scorr. Is it not true, Mr. Velde, that in times in the past, as 
I think vou have indicated, several outside critics or prospective wit- 
nesses have made the point that they did not know what they would 
be confronted with by a committee he aring? If that is so, is it not 
also a fact that by adopting some rules you in effect present your 
future witnesses with a sort of road map, so that they may discuss 
with counsel or with anyone else precisely what the situation will 
be with which they will be expected to be confronted when they appear 
before a congressional committee ? 


Mr. Veipr. That is correct. 
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Mr. Scorr. It tends to remove the fear and mistrust of what the 
committee Is. 

Mr. Vevpr. That is what this will accomplish. 

Mr. Scorr. I wanted to clarify one line of questioning. _o Keat- 
ing’s resolution refers to all standing and select committees, but these 
particular rules are limited by the phraseology of his resolution to 
investigate, because after referring to the committees, he says, the 
subject of any investigation in connection with which witnesses are 
summoned,” and so forth. It seems rather clear that he is referring 
to the investigative functions which all committees of the House have, 
whether they be standing or select committees. 

Therefore, we are concerned with the investigative functions which 
the committee may have. The rights of the witnesses, as I see _ are 
not likely to be impinged, nor are you likely to secure hostile or bellig- 
erent witnesses when you are secur ine testimony on ac ‘tual or proposed 
legislation in the normal course of events. 

But the nature of an investigation to uncover something to get at 
the truth is where inevitably you get people who do not want it 
uncovered, which leads to hostile or evasive tactics. 

As I see it, the purpose of having rules is to set up some limitations 
within which it is made clear that the committee can go or cannot go, 
and within which the witness can go or cannot @o,. so that in the search 
for truth all part ies to the proceeding may be held within these orderly 
limits. So that the essential function of the committee, which is a 
search for truth, shall be furthered rather than impeded by not leaving 
any h: aZzy outlines as to the committee’s functions or procedures. 

Is that not substanti: ally what we are trying to get at / 

Mr. Veupr. That is exactly what I think you are trying to do and 
what we are trying to help you do. 

Mr. Curnowern. You subpena practically all of your witnesses, I 
presume / 

Mr. Veupr. Yes; I would say at least 95 percent of them. Some 
of them come by invitation, of course. 

Mr. Cuenowernu. You say that 95 percent of your witnesses who 
appear before your committee are under suspicion at the time they 
appear ¢ 

Mr. Veutpe. I would not say that it would be true. 

Mr. Cuenowernu. Why would you subpena them? Is it something 
that involves their personal lives or records? 

Mr. Veupr. As I think my colleague, Mr. Jackson, mentioned, we 
do hold executive hearings first, in a good many instances, in any 
instance where it is possible that the witness might name some innocent 
person. 

After we hold that executive hearing—and of course he has been 
subpen: aed. We do not know in many instances when we — a 
witness to an executive session whether he is going to tell us all he 
knows about subversive activity or whether he is not going to. A good 
many of the subpenaes are issued in that manner. 

So, as I say, just because we subpena a particular witness is no 
reason that anything should be derogatory as to his character 

Mr. Cuenoweru. Wouldn't you say that the average witness sub- 
penaed is a person that you have some question about, and under your 
authorizations, as contained in the public law there, vou feel com 
pelled to get some further information on him / 
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Mr. Vetpe. That is generally true. Of course, you realize we have 
an investigative staff that investigates all of our prospective witnesses, 
not all of them, but at the present time those who have some associa- 
tion with the Communist Party or some previous association with the 
Communist Party. 

This is our first process of weeding out, or, let me say it this way, 
that it is our first process in protecting the innocent persons. If the 
investigative procedure discloses that a person is not connected with 
the Communist Party or any subversive activity, nothing more is said 
about it. 

So, largely any person who is called before the committee is one 
who has been thoroughly investigated, and we have some evidence that 
he has had some connection with a subversive activity before he is 
called. Then, we further protect persons by calling them in executive 
session, first. 

Mr. Cuenowetu. What is the responsibility of the committee, then, 
under the public law, after you have completed your investigation, 
and you find a case where a party is guilty of the acts and conduct 
that you charge him with? 

Mr. Vevpr. I am not disputing your language, but we do not find 
anybody guilty of anything. We do not accuse anybody of being 
guilty. Weare trying to find the facts. 

Mr. Cuenowern. Your investigation confirms the facts that have 
been prese nted to the committee, let us say, and after the completion 
of vour investigation you are satisfied beyond a reasonable doubt that 
the facts are true. Now, does your committee have any further 
responsibility or function to perform? What do you do in that case ? 

Mr. Vevpe. I think our duty is to call him before the committee. 

Mr. CuenowretH. No; I mean you have already completed your 
investigation. Now what do you do? 

Mr. Veipe. After the investigation is completed, of course all we 
can do is report to Congress for remedial legislation. I mean after 
the hearing is finished. 

Mr. CHEenowern. What would be the remedial legislation 2 

Mr. Vetpre. Well, we have already considered in the past the MeCar- 
ran-Wood bill, aid the subversive activities control bill, as you know, 
and we are constantly studying that to find out whether or not it is 
operating satisfactorily. 

Now, another thing, which my counsel just brought to my attention, 
was in cases where it is clear that a witness has committed perjury, 
the committee turns that testimony over to the Department of Justice 
for the Department of Justice to consider in prosecution. 

Also, where it is clear that a witness has been in contempt of the 

committee we, as you know, recommend that witness for citation for 
conte mpt by the whole House of Rep resentatives. 

Mr. CnenowerH. My question was not involving perjury or con- 
tempt. I mean where a witness has complied with all of the requests 
of the committee, but you are convinced in your mind that he is in 
the category of the group that you are investigating—that he belongs 
to that subversive group. Then what do you do? Do you turn him 
over to the Attorney General of the United States? What happens? 
You have completed your investigation, so what is your responsibility ? 
That is what I am trying to get at. 
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Mr. Vexpr. Our task, first of all, at the present time—I am speaking 
of communism at the present time, which is the present danger. 

Mr. Cuenowern. Yes; suppose he was a Communist. 

Mr. Vexpr. Our job, as I see it, imposed on us by the full House of 
Representatives, is to determine the way the Communist Party oper- 
ates in this country to destroy our constitutional process by having 
these witnesses, especially those witnesses who will tell how they got 
into the party and the front groupe , and tell the operation of the front 
groups and the operation of the Communist Party. 

Through that method we are able to recommend remedial legislation, 
and we did recommend this form of remedial legislation in the form 
of the McCarran-Wood bill. 

We also have made recommendations in the past. For instance, 
our last report had a recommendation regarding the non-Communist 
clause in the Taft-Hartley law. 

So I feel by making these investigations as we do we are performing 
the functions—— 

Mr. Curnoweru. What I was trying to get at was just when the 
responsibility and functions of your committee cease. When have you 
discharged your full responsibility and when have you completed your 
investigations? That is, on a particular witness now. Say, John 
Jones, who has been before you. You found that he is a Communist 
and that he has belonged to these subversive groups. What do you do 
with him? 

Mr. Scorr. Do you cite him to the Justice Department or district 
attorney or what do you do? 

Mr. Vexpr. I mentioned before that if there is any evidence he has 
committed perjury 

Mr. Cuenowetu. No; no perjury is involved at all. 

Mr. Scorr. If he is a Communist, is the Justice Department in- 
formed or does his name go on a list of Communists? I assume you 
are working in close cooperation with the Department of Justice and 
[ just wondered in what form. 

Mr. Vetpr. Where we have public hearings, the public hearings are 
all printed, of course, and we take judicial notice of the fact that the 
Department of Justice has access to our public hearings. 

Mr. Cuenowernu. They take judicial notice of your hearings, do 
they? 

Mr. Vetpr. Yes; they work very closely with us, and I am sure in 
any case they are interested they obtain all the evidence that has been 
submitted, or all the facts submitted with regard to that particular 
case. 

Mr. Scorr. They are kept pretty closely informed of what you do? 

Mr. Verne. Yes; we are in liaison with the Department of Justice 
at all times. 

Mr. Scorr. Mr. Smith says he has no questions, and I do not believe 
[ have any until we have access to these rules. 

I think one of the most encouraging things that is already develop- 
ing before this subcommittee is the fact that those committees e ngaged 
in investigative duties are indicating to us, as they come here, that 
they have “considered or are favor: ably considering—or in some cases 
have already put into effect—rules of procedure regarding the conduct 
of the hearings. 
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I think that is a most helpful thing, in informing the general public 
that no one whose life is an open book need fear anything from the 
Congress, and that no one need fear any unjustified investigation into 
his private affairs. 

Those are the things we are driving toward. If, however. someone is 
in possession of information which is of aid to an investigating ortoa 
legislative committee, it seems i. me to be proper that we have orderly 
means of arriving at the truth, bearing in mind the protection of his 
rights and the rights of those who are not present. 

We have heard that the Judiciary Subcommittee and your committee 
have rules in mind. We will hear more testimony about that tomor- 
row from the Committee on Government Oper: itions, and we would 
appreciate it if Mr. Kunzig could come back, and if you are not free 
to discuss those rules, we will arrange some other meeting that suits 
vour convenience. 

Mr. Kunzic. What time, Mr. Scott ? 

Mr. Scorr. 2:30 tomorrow. 

Thank you. 

Will you be back, Mr. Velde / 

Mr. Veupr. I might be back. 

Mr. Cuenowetu. Before we conclude our hearings I would like to 
examine those rules and I might make some inquiries of Mr. Velde. 

Mr. Scorr. Suppose we just send word up if you could come down 
tomorrow or some other day, pursuant to those rules which might 
bring questions from Judge Chenoweth. 

Thank you very much. We will recess the proceedings until 
TOMOTrTOW. 

( Whereupon, at 4:45 p. m., the committee recessed, to reconvene at 
30 p. m., Thursday, July 16, 1953.) 
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HEARINGS BEFORE THE SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE COMMITTEE ON RULES 


THURSDAY, JULY 16, 1953 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON LEGISLATIVE PROCEDURI 
OF THE COMMITTEE ON RULES, 
Washington, Pot. 

The subcommittee met, pursuant to call, in room 346, Old House 
Office Building, at 2:40 p. m., the Hon. Hugh Scott (chairman of 
the subcommittee) presiding. 

Mr. Scorr. Mr. Javits, would you be good encugh to start the 
proceedings ¢ 


STATEMENT OF HON. JACOB K. JAVITS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Javirs. Mr. Chairman, my name is Jacob K. Javits. Tam from 
the 2ist Congressional District of New York. Mr. Chairman, I ap- 
preciate very much this opportunity to testify before the subcommit 
tee, and more than that, I appreciate the real statesmanslip of the 
Rules Committee in approaching the matter in this way, by appointing 
a subcommittee for the purpose of considering this very urgent 
question. 

Iam the author of H. R. 4123, which is one of the bills the committee 
has been kind enough to note in connection with rules for congressional 
hearings. 

Mr. Scorr. Without objection, the bill will be inserted in the record 
at this point. 

(The bill referred to is as follows: ) 


[H. R. 4128, 88d Cong., 1st sess.] 


\ BILL To provide for legislative oversight and rules of procedure for investigating 
committees of the House of Representatives 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 136 of the Legislative Reorgani- 
zation Act of 1946, as amended, is hereby further amended by adding thereto the 
following new paragraph : 

“And further to assist the Congress, as aforesaid, the Committee on Rules of 
the House of Representatives shall exercise continuous watchfulness of the exe 
cution by the standing and select committees of the House of Representatives of 
the powers granted to conduct investigations, make expenditures therefor, and 
to require by subpena the attendance of witnesses and the production of corre 
spondence, books, papers, and documents before each such committee.” 
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RULES OF PROCEDURI 


Sec. 2. (1) No major investigation shall be initiated without approval of a 
majority of the committee. Preliminary inquiries may be initiated by the com- 
mittee staff with the approval of the chairman of the committee. 

(2) The subject of any investigation in connection with which witnesses are 
summoned shall be clearly stated before the commencement of any hearings, and 
the evidence sought to be elicited shall be relevant and germane to the subject as 
so stated 

(3) All witnesses at public or executive hearings who testify as to matters of 
fact shall be sworn 

(4) Executive hearings shall be held only with the approval of a majority of 
the members of the committee, present and voting. All other hearings shall be 


(5) Attendance at executive sessions shall be limited to members of the com- 
mittee and its staff and other persons whose presence is requested or consented 
to by the committee. 

(G) All testimony taken in executive session shall be kept secret and shall not 
be released or used in public session without the approval of a majority of the 
committee 

(7) Any witness summoned at a public session and, unless the committee by a 
majority vote determines otherwise, any witness before an executive session, 
shall have the right to be accompanied by counsel, who shall be permitted to ad- 
vise the witness of his rights while on the witness stand. 

(8) Every witness shall have an opportunity, at the conclusion of the exami 
nation by the committee, to supplement the testimony which he has given, by 
making a brief written or oral statement, which shall be made part of the 
record ; but such testimony shall be confined to matters with regard to which he 
has previously been examined. In the event of dispute, a majority of the com- 
mittee shall determine the relevancy of the material contained in such written 
or oral statement. 

(9) An accurate stenographic record shall be kept of the testimony of each 
witness, whether in public or in executive session. In either case, the record of 
his testimony shall be made available for inspection by the witness or his counsel ; 
and, if given in public session, he shall be furnished with a copy thereof at his 
expense if he so requests; and, if given in executive session, he shall be furnished 
upon request with a copy thereof, at his expense, in case his testimony is subse- 
quently used or referred to in a public session. 

(10) Any person who is identified by name in a public session before the 
committee and who has reasonable grounds to believe that testimony or other 
evidence given in such session, or comment made by any member of the com- 
mittee or its counsel, tends to affect his reputation adversely, shall be afforded 
the following privileges : 

(a) To file with the committee a sworn statement, of reasonable length, con- 
cerning such testimony, evidence, or comment, which shall be made a part of 
the record of such hearing. 

(b) To appear personally before the committee and testify in his own behalf, 
unless the committee by a majority vote shall determine otherwise. 

(c) Unless the committee by a majority vote shall determine otherwise, to have 
the committee secure the appearance of witnesses whose testimony adversely 
affected him, and to submit to the committee written questions to be propounded 
by the committee or its counsel to such witnesses. Such questions must be 
proper in form and material and relevant to the matters alleged to have adversely 
affected the person claiming this privilege. The committee reserves the right 
to determine the length of such questioning ; and no photographs, moving pictures, 
television, or radio broadcasting of the proceedings shall be permitted while 
such person or such witness is testifying without the consent of such person or 
witness. 

(d) To have the committee call a reasonable number of witnesses in his behalf, 
if the committee by a majority vote determines that the ends of justice require 
such action. 

(11) Any witness desiring to make a prepared or written statement in executive 
or public sessions shall be required to file a copy of such statement with the 
counsel or chairman cf the committee twenty-four hours in advance of the 
hearing at which the statement is to be presented. 

(12) No report shall be made or released to the public without the approval 
of a majority of the committee. 
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(13) No summary of a committee report or statement of the contents of such 
report shall be released by any member of the committee or its staff prior to 
the issuance of the report of the committee. 

(14) No committee shall circulate on its letterhead or over the signature 
of its members or its employees charges against individuals or organizations 
except as the committee by a majority vote shall so determine. 

Mr. Javits. Mr. Chairman, the committee has heard testimony on 
the rules, as such. I will not make my testimony cumulative, but 
will confine myself to the essential differences between my presenta- 
tion and that which the committee has had up to now. 

First, I would like to emphasize we are dealing with a question 
which is not only the responsibility of the particular committee con- 
cerned, like the Un-American Activities Committee, which is widely 
advertised as being interested in this field, but is the responsibility 
of the whole House of Representatives. 

I find, in my own experience, and I have no doubt that other mem- 
bers find, regardless of their views or reputation with the public on 
this particular subject, that when something happens by way of an 
accusation which is widely advertised in the press, whereby somebody 
complains that they are being very unjustly treated as a witness or 
a person whose name is mentioned in one of these hearings, every 
Member of Congress hears about it from his district. I think prop- 
erly so. I think we are all responsible. 

When a great organization like the National Council of the Churches 
of Christ in the United States makes protest to what it considers un- 
fair practices in this field, we all hear about it. Therefore, I feel 
deeply that the main importance of these hearings is that it repre- 
sents a recognition by the whole House of Representatives of the re- 
sponsibility which we have for the actions of the individual investi- 
gating committee, a responsibility which, in my opinion, we cannot 
divest ourselves of by just saying that it is the committee, its chair- 
man, or members, that they run their own procedure and they are 
in charge. 

Mr. Chairman, the essential difference between my own bill and 
that of others which the committee has considered is that it calls for 
effective oversight by the Committee on Rules over the activities of 
the various investigating committees of the House of Representatives. 

This provision 1s contained—if you gentlemen would bear with 
me—on the first page of the bill in line 6 of the first page, to line 2, 
inclusive, on the second page. My reason for making this proposal 
to the Rules Committee, and to the House of Representatives, is that 
I believe that the greater safeguards we can give to people who claim 
injury in respect of congressional investigations is the maximum re- 
sponsibility on the part of the leadership of the House of Representa- 
tives and those charged with its leadership. The common under- 
standing is that the Rules Committee is essentially the organ of the 
leadership, regardless of which of the parties are in control of the 
House of Representatives at that time. 

I felt that by taking the established pattern of the Legislative Re- 
organization Act, which gives legislative oversight to various com- 
mittees, like my own Foreign Affairs Committee, which has legislative 
oversight over the State Department, by taking that pattern and ap- 
plying it so as to give the Rules Committee legislative oversight over 
the operations of investigating committees, you gave a final super- 
visory court of last resort to all of the objects of complaint which 
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arise in connection with the operations of congressional investigating 
committees, and at least satisfy people that the House was recogniz- 
ing its responsibility by vesting the final say on the subject in what 
is tantamount to the House leadership, to wit, the Committee on 
Rules. 

I prefer this approach to the approach which has been adopted by 
two of my colleagues who have introduced bills to have a joimt com- 
mittee deal with all these questions of investigation, and, incidentally, 
that approach is one I took about 5 years ago in a bill I put in at that 
time, because I believe that legislative oversight by the Rules Com- 
mittee disturbs the least the established pattern of investigating com- 
mittees under committees of the House and is, in addition, a point 
which can the soonest be attained. 

One of the strong arguments, in my opinion, for approaching the 
whole matter of congressional investigations and their regulation, as 
it were, by rules, is the fact that it can be rather speedily and expe- 
ditiously attained and has wide acceptance. 

So my first point, Mr. Chairman, is that I hope the subcommittee 
will give very careful consideration to this technique which I have 
suggested of legislative oversight by the Rules Committee over the 
activities of congressional investigating committees. 

Mr. Cuenowetu. What do you mean by “legislative oversight”? 

Mr. Javrrs. What I mean is that the Rules Committee shall be re- 
sponsible for seeing what the investigating committees are doing and 
be in a position to call a halt to any excesses which it charges they are 
al in, and which charge is proved to the satisfaction of the Rules 
Committee. 

I gave the analogy, if I may continue for a moment, Mr. Chenoweth, 
of the legislative oversight by the various standing committees of the 
particular Government departments, where we have a right to call in 
the officials of those departments and ask them about various phases 
of the operation of their departments; and if we feel legislation is 
required, or admonition is required, we make it. 

Every standing committee has some department that it has that 
kind of relation with. The Post Office and Civil Service Committee 
has jurisdiction over the Post Office. The Interstate and Foreign 
Commerce Committee has that jurisdiction with the Interstate Com- 
merce Commission. I applied the same principle between the rela- 
tionship of the Rules Committee and the individual investigating 
committees of the House of Representatives. 

Mr. Cuenowern. You are not going to add to the popularity of the 
Rules Committee in the House. 

Mr. Javirs. I think Judge Smith has been the author of this. that 
it carries the highest responsibility, and, therefore, with that responsi- 
bility, sometimes comes the onus of what a lot of people think is stand- 
ing in the way of things they would like to see done. The committee 
has never been afraid to do that. 

To my mind, this is such a salutary need, and a salutary remedy for 
a situation that needs attention, that I do not think the Rules Com- 
mittee should be afraid to face it. 

Mr. Scorr. One member of the Rules Committee said to me just 
before I came over here that he would like me to advance the thought 
that perhaps it would be most desirable to have specific investigations 
cleared with the Rules Committee, rather than to have the present 
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situation that obtains, the function or the custom of proceeding with 
bread investigating powers along all lines, as may occur to committee 
members of committees from time to time. 

So, without quoting the gentleman, you do have some support for 
that viewpoint on that committee. 

Mr. Javirs. Certainly, Mr. Chairman, we have one great advan- 
tage in considering this whole subject. Often we consider rules or 
a constitution before anything has happened. We have here a great 
hody of complaints, and we are considering the question of rules 
after a lot of those complaints are in. 

Mr. Cuenowetu. Do you want to discuss those complaints now, or 
wait until you finish ¢ 

Mr. Javirs. I will be glad to. I will come to them in a moment. 
The basis for the rules which I have submitted, and I think they are 
the basis pretty much for all the sets of rules that have been sub 
mitted, was a finding by the civil rights committee of the Association 
of the Bar of New York as far as June 1948, which codified what it 
thought would be appropriate rules for congressional investigating 
committees. 

That was followed by findings almost similar in nature of the County 
Lawyers Association of New York in May of 1949. 

The rules which I have proposed are substantially the same rules 
which Mr. Keating’s subcommittee has put into effect, with which this 
committee is very familiar, with two exceptions. 

I would like to refer to those exceptions because it will economize 
in time. 

First, my bill provides, and I quote, *Where a person claims that 
his reputation has been compromised,” and so forth. Under the rules 
of Mr. Keating’s committee as to the witness having certain rights, 
perhaps even getting witnesses to appear on his own behalf, if the 
committee is willing, there is no provision in Mr, Keating’s rules with 
respect to photographs, moving pictures, television or radio broad 
casting of the proceedings for that witness or witnesses who are try- 
ing to clear his reputation. 

In my bill, it provides there shall be no such activities except with 
the consent of the person or witness testifying, that is, the person 
affected under such circumstances. 

The second point of difference, and one which I would like to take 
a second to discuss rather seriously with the committee, is this: 

No committee shall circulate on its letterhead or over the— 
that is item 14 on page 5 
signature of its members or its employees, charges against individuals or organi- 
zations, except as the committee, by a majority vote, shall so determine. 

Mr. Chairman, I call attention to the fact that one of the very 
strong points made in the declaration, made in the National Council 
of the Churches of Christ in the United States of America, which was 
issued on March 12, 1953, is this matter of charges getting out in 
language which may not be libelous or actionable, but nevertheless, 
destroys people without its being the conscious and accepted respon- 
sibility of the committee as a whole. 
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If this language has not been read to the committee, I would like 
to read it. The statement says: 

At this moment when national unity, based upon mutual confidence, is of 
paramount importance to our security, men in responsible positions must not, 
through unsubstantiated charges and blanket indictments, destroy confidence in 
our American schools, colleges, and universities ; to do this would be to play into 
the hands of the Communists. 

Mr. Chairman, when loose expressions are used of “Communist 
thinking,” or “Communist inclination,” these are very damning. I 
use this word in its literal Anglo-Saxon sense. To a lawyer, they say 
nothing, but to a public, they are very damning. I think the full 
committee understands that. I think the least protection ought to 
be that the full committee take a conscious responsibility for whatever 
is said. 

As a corollary to that, 1 believe that where the committee is going 
into any major line of investigation, and this again profits from ex- 
perience, it should only by the conscious determination of the full 
committee. We have an example of that in this dreadful controversy 
which has developed about looking into the political views of the 
clergy or, indeed, it has been charged, of the churches. 

There, this resulted from—and I am not finding fault one way or 
another, just dealing with facts—an assertion m: ade on a television 
show. It has been a raging prairie fire of controversy. With rules 
like this, the chairman of that particular committee would have known 
in advance, and the public would have known, the newspapers would 
have known, that it did not make any difference, that there could be 
no such investigation, except by a deliberate and conscious determina- 
tion by the full committee. It is one case, at least, in which rules like 
this could have stopped the prairie fire before it started. 

Mr. Scorr. Because it would have been the obligation of the press, 
as I understand it, Mr. Javits, in the objective reporting of the news 
to recite that a statement made by a member was obviously his per- 
sonal views at that point, and at least had not been passed upon in 
accordance with rules by a majority of the committee ? 

Mr. Javirs. Exactly. 

Mr. Scorr. That would have constituted a part of the news story? 

Mr. Javirs. Yes. As it was, with the fashion of a chairman of 
a House or Senate committee announcing that he was going into this 
or that, and it being so, I assume the press took it for granted that this 
was the deal. We have had this prairie fire that we all know about, 
and I do not think it has done any good. 

Mr. Scorr. I want to comment, if I may, Mr. Javits, before we get 
to any questions generally on the situation, and ask you whether your 
resolution covers this. 

On the 31st of May, there was reported, and I am reading from an 
editorial, that in the trial of Dennis Delaney in Boston for charges, 
for which he was found guilty on 6 counts and sentenced to a prison 
term of 2 years, this statement : 

He never started serving it, for a congressional subcommittee did more for 
him than his own lawyers had been able to do. After he was indicted, the sub- 
committee investigating scandals held an open public inquiry into his case. 
Delaney wouldn't testify, and protested against the inquiry while his case was 
pending. So did the Department of Justice. But the subcommittee went ahead. 

The last word so far came from the circuit court of appeals in Boston, which 


in an unanimous opinion quashed the verdict and the sentence on the ground 
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that the public hearings on the case had made it impossible for Delaney to 
have a fair trial. 

Maybe investigating committees should adopt some good resolutions. Let's be 
fair. Let us not smear anybody. And when the ease is in the hands of the 
courts, let’s not meddle with it. 

You will recall that Delaney later came in and pled guilty and 
received some sentence. Does your resolution contemplate covering 
that kind of situation ¢ 

Mr. Javits. I believe it does, by vesting heavy responsibility in a 
responsible body, instead of permitting subcommittees or committees 
on investigations to go off in all directions and just call people with- 
out fundamental reference to a staff job, or the fundamental necessities 
of the total interests of the United States. 

I think by vesting the responsibility as I do, and Mr. Keating does, 
in the full committee, we give ourselves protection against that kind 
of asituation. I would rather advance the thesis that in my proposal 
for legislative oversight, I think it even adds greater weight and 
greater responsibility to the whole idea of how investigating com- 
mittees will proceed. 

Mr. Smiru. I was just going to comment that I did not think Mr. 
Javits’ bill went far enough on that. I think when the matter reaches 
the stage where there has been an indictment, that the rules, if you 
have any, ought to specifically prohibit any investigating committee 
from messing around with it. 

Mr. Javits. I would say, Judge, once your committee decides there 
ought to be rules, I am sure you can do a better job than so many of 
us have done ad hoc in the sense of tr ying to whip up our own ideas. 

Mr. Scorr. This presents a situation “which is even more unfortunate 
than the complaint of lawyers trying their own cases in the news- 
papers. 

Mr. Javirs. It got a fellow off the hook in that particular case. 

Mr. Cuenowetu. I wanted you to tell the committee, Mr. Javits, 
about these complaints and abuses which have caused you to take this 
interest along with others and what are these abuses ? 

Mr. Javirs. I think perhaps we could do it by going to a few specific 
cases. Wecan turn to this specific situation of an investigation of the 
clergy and of churches. 

As I said before, it came out on a television show. 

Mr. CurnowetH. Some Member of Congress was on a television 
show ? 

Mr. Javirs. The chairman of the Un-American Activities Commit- 
tee of the House was on a radio or television show, I forget which. 

Mr. Curnowetu. What did he say ? 

Mr. Javirs. As I understand it, his words were interpreted to 
mean—I am not trying that particular case—that he, as chairman of 
the Un-American Activities Committee, was saying that the commit 
tee was about to go off and investigate people in the ministry, and of 
the general infiltrtaion of communism in religion. 

This, as I say, would at least have been tempered, if we had rules, 
so that every newspaperman would have known, regardless of what 
he said, that that was not going to be so until a deliberate decision 
was arrived at by his own committee. 








Mr. Cuenowernu. Do you think that Congress can adopt a code of 
ethics to prevent Congressmen from going on television and making 
any statement that they want to? 

Mr. Javrrs. I did not say that. Isay it would not have been taken 
the way that it was taken. 

Mr. Curnowern. I do not think you can expect the average per- 
son in this country to be familiar with sets of rules that Congress 
is going to adopt. I dare say that many Members of Congress will 
not be familiar with them. 

Mr. Scorr. It was the duty of the press to advise on it ? 

Mr. Javirs. Yes. When he said he was going to undertake this 
investigation, they would have said, “He cannot, unless the committee 
— him.” 

Mr. Curenowern. It looks as if you are going a little beyond what 
the scope of this committee was, which was to provide a code of pro- 
cedure for hearings. You want us to adopt some rules which will 
regulate the personal conduct of Members of Congress outside of their 
regular congressional duties. 

Mr. Javirs. Mr. Chenoweth, I am sorry that I do not make myself 
clear. 

Mr. Curnowern. No. 14 is the one I am referring to. 

Mr. Javits. No. 14 says: 

No committee shall circulate on its letterhead or over the signature of its 
members or its employees charges against individuals or organiaztions except 
as the committee, by a majority vote, shall so determine. 

Mr. Cuenowern. Has that been done, up to now ¢ 

Mr. Javits. It has been on a committee letterhead signed by an 
employee; statements have been made in respect to individuals, or 
where the *\ stood in re spect to this Communist issue. 

In any case, I am not talking about whether a man can write a letter 
for which he is responsible; I am only talking about any statement 
which comes out on the commitee ern 

Mr. Cuenowern. It looks like you are going a little beyond the 
scope and Jurisdiction of this committee, ‘ita nN we are going to try to 
regulate what the committees can write on their letterheads. That 
does not appear fo me to be a part of the scope ot the code of ethies 
for sty, pmgg hearings. 

Mr. Javirs. It seems to me we are trying to work out a code of 
ethics fins congressional committees. 

Mr. Scorr. Did you say, “what committees could write on their 
letterheads” or “individual members” ? 

Mr. Javirs. I said. “what committees could write.” This reads, 
“No committee shall.” 

Mr. Smiru. That raises this question. For years the Dies com- 
mittee, now called the Un-American Activities Committee, kept a file, 
and if a Member of Congress wanted to know about some individual, 

isked that committee for a report and the committee told him just 
what the factual records of that committee showed. I do not think 
the — to be prohibi ted from doing that. 

Mr. Javrrs. Thev : are not. Judge. 

U dee my bill, all vou have to have is a resolution of the committee 
saving that kit ad of information ean be distributed to Members of 
Congress. That is all there is to it. 
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All I want, Judge, if I may make my point clear to yourself and to 
Mr. Chenoweth, is responsibility, nothing else, fundamental responsi- 
bility. 

Mr. Smrru. I do not want to see the committee handicapped. 
Many times people call me and say there is some — they do not like; 
that Jake wt reap pag = a t. I just call the lt -American Activ- 
ities Committee and say, “What have you got on Sebo Jones?” They 
say, “We haven't caethices” Then I tell my constituent that man is 
inthe clear. That has happened to eve rybody. 

Mr. Javirs. I have done that myself. 

Mr. Smiru. We should not do anything that would prevent that. 

Mr. Javits. I do not intend to, and my bill does not. The only 
point I make, sir, is in the major activities of the committee, you 
should have committee responsibility. 

Mr. Smirn. I was thinking of section 14: 

No committee shall circulate on its letterhead or over the signature of its 
members or its employees charges against individuals or organiaztions 

Mr. Javits (interrupting) : 

Except as the committee, by majority vote, shall so determine. 

Mr. Situ. In my daily operations, when I want to know some- 
thing about somebody, I ‘would not want to wait for a committee 
meeting next month. 

Mr. Javits. All they have to do is pass a resolution that all matters 
in their files may be transmitted to Congress. 

Mr. Scorr. A single resolution would be good for 2 ve ars? 

Mr. Javrrs. That is what I have in mind; the committee would 
have responsibility. No employee would take it into his own hands 
without responsibility. We do not appropriate without legislative 
authorization. 

Mr. Cuenowernu. Are not the staffs under the jurisdiction of the 
chairman ¢ 

Mr. Javirs. I cannot argue about that, Judge, except I say that it 
should be in this kind of decision where you are dealing with the life 
and fortune of a person upon the determination of a majority of the 
committee, not even the chairman. 

Mr. CuHenowetH. When these inquiries come in, the committee 
would have to meet—— 

Mr. JAvirs. You would have one generic resolution for a session 
of Congress. 

Mr. CuenowetH. What protection would that be to anyone? 

Mr. Javirs. It would be that the ground rules would be clear. 

Mr. Cuenowern. I do not see the advantage of it. I do not quite 
get what you are driving at. 

Mr. Javrrs. What I am driving at there is that the committee itself 
shall be responsible for what is said. 

Mr. Curnowern. They are responsible, now. 

Mr. Javirs. No; they are not. I do not think so, sir, in that they do 
not _ the responsibility by any action. 

Mr, Curnowetn. I am responsible for anything my clerk in my of- 
fice eas I take that responsibility. You do in your office. 

Mr. Javirs. That is right. You, as a member of an investigating 
—" are not responsible for what a clerk of that committee 
qaoes, 
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Mr. Cuenowertu. If he does something that I think is out of line, 
I would be responsible the next time he did it. 

Mr. Javrrs. The trouble is, when he does something out of line, 
Judge, it is fatal to somebody. We are trying to make some ground 
rules in advance. 

Mr. Curnowetn. I do not think you can do it by rules, Mr. Javits. 

Mr. Scorr. If I, as a chairman of this committee, wanted to make 
any statement, no matter how irresponsible, because it might make 
headlines, as we are presently constituted, I could do it. But if I 
went entirely off the reservation and started raring and chomping 
around here to create a sensation for the joy of making it, it would 
not be long before Judge Smith and Judge Chenoweth would get me 
in a corner and by a vote of 2 to 1 would decide that I could not do 
that; that is committee responsibility. 

Mr. Javirs. Yes. 

Mr. Cuenowern. You think these complaints and abuses require 
some action ? 

Mr. Javits. Incidentally, this matter of statements of people which 
are not the responsibility of the whole committee, which I have been 
arguing about, has been one of the major complaints which have been 
made. 

Mr. Cuenowernu. Are you not invading a new field, now? You are 
talking about these statements and outside activities as such of the 
committee, not the hearings, themselves. I thought we were going to 
deal more or less with the actual hearings, not with the committee 
staffs or what they write in letters or what they say on television pro- 
grams, but the actual hearings when the witness takes the stand, and 
what is the attitude of the committee toward that particular witness. 

Mr. Javits. I would like to go into that. One of the other rules 
that I am very much interested in is the rule that permits a witness 
whose reputation has been dealt with before the committee—I will 
give you the exact language— 

If there is testimony about him which tends to affect his reputation adversely 

Mr. Cuenoweru. That is No. 8? 

Mr. Javits. No; No. 10: 
where testimony which has been given affects a witness’ reputation adversely, or 


where a person is mentioned in the hearings whose reputation is affected ad- 
versely, he is given certain rights under these rules. 





These are rights which are not given uniformly today by any of 
the investigating committees. , 

Mr. CHenowerH. This is the code that Mr. Keating’s committee 
adopted ¢ 

Mr. Javirs. Yes; with the exception of the radio and television 
matter that I discussed a minute ago. 

Mr. Cuenowern. He prohibits all radio and television ? 

Mr. Javirs. Perhaps they do as a fact, but it does not actually ap- 
pear in the rules. 

Mr. Cuenowern. You want to provide for that? 

Mr. Javirs. I want to prohibit it in case of where a person is on 
trial—— 

Mr. Curenowern. He prohibits it in all cases. 

Mr. Javrrs. Except with his consent. 

Mr. Cuenowern. He does not tolerate it at any time. 


NERS 
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Mr. Javrrs. I say, that is a matter of practice in his committee with 
which I am not familiar. Item 8 relates to the right to make a 
statement. There is always a lot of rowing about that with the wit- 
nesses in all of these investigating committees. It provides he may 
make a statement, when he may make it, and its nature, which I think 
will settle a lot of controversy. 

Mr. Scorr. When the majority of the committee determines its rele 
vancy ¢ 

Mr. Javits. Yes. 

Mr. Scorr. I have listened for as long as 3 hours in the Un-Ameri- 
can Activities Committee while a witness fences with the committee 
for the right to make a statement and as to its relevancy, and the 
committee, in turn, has found a tremendous amount of its time is 
given up to determining whether or not what the witness wants to say 
is relevant to the investigation. Your proposal would determine that 
by asimple vote of the committee ? 

Mr. Javirs. Yes. Item 2 of the rules is important. It relates to 
the fact that evidence to be elicited shall be relevant and germane to 
to the subject stated. That is somewhat of a restriction upon the 
law in the present situation. The investigation must be in pursuit of 
a legislative purpose. I am reading now from a memorandum of the 
law prepared by the Library of Congress. 

Mr. Saanmewinet- It is a memorandum on what? 

Mr. Javits. On the law with respect to the rights of witnesses 

appearing before congressional committees. It is the case law. 

Mr. Cuenowern. Not an act of C ongress ? 

Mr. Javirs. No; just the case law. “Under the case law, the com- 
mittee has a right to investigate anything which is in pursuit of a 
legislative purpose. Under these rules, the committee is confined to 
what is relative and germane to the subject under investigation. 

I think that is, again, an appropriate limitation upon the right 
which is enjoyed by any witness in America, even in the matter of a 
traffic ticket, that he cannot be investigated for everything under the 
sun. I think that is an effective and useful provision. 

There have even been cases where committees have questioned—I 
am glad that this is not recent—the right of a witness to appear in 
executive session accompanied by counsel. It is an elementary right 
contained in my rules. 

Mr. CuenowetH. That is being denied, now? 

Mr. Javits. I say, not currently; it is not being denied. There is 
no place it is guaranteed. 

Mr. Cuenowetu. It is No. 7. It relates to the right to be accom- 
panied by counsel. 

Mr. Scort. Mr. Javits, if we can revert back to Judge Chenoweth’s 
earlier line of questioning pertaining to the propriety of committees 
to control the actions of the chairman, I do not want to anticipate what 
Mr. Kunzig will have to tell us later about the rules of what the 
Un-American Activities Committee has done as of today, except to 
point out that the first rule in these new rules reads : 

No major investigation shall be initiated without approval of a majority of 
the committee. Preliminary inquiries, however, may be initiated by the com- 
mittee’s staff with the approval of the chairman of the committee. 
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That is a limitation on the authority of the chairman of that com- 
mittee, whoever he may be. I take it it is without reference to any 
chairman atall. It isa continuing limitation. Do you not so read it? 

Mr. Javits I would think so, from hearing it. 

I would, Mr..Chairman, in concluding—I want to thank my col- 
league who was kind enough to \ ield—— 

Mr. CueNnowern. I thought you were going to go to No. 3, the 
matter of the witnesses being sworn. That was going to lead ‘to a 
question which I raised with Mr. Keating yesterday. It is obvious 
that you are dealing in your bill with investigating committees, special 
investigating committees, not general legislative committees / 

Mr. Javirs. That is correct. 

Mr. CuenowetH. But you do not so specify. He did not in his 
resolution. He made it applicable to all committees. It is obvious 
that No. 3, to provide for the swearing of witnesses, is clearly inappli- 
cable to general legislative committees. I would not see any purpose 
whatever to be served by that, which leads me to this query, as to 
whether or not it is not your opinion that we are going to have two 
codes, one for the committee which is investigating persons who 
belong to some subversive group, or Communists, who fall under 
the scrutiny of the Un-American Activities Committee, and then 
the general legislative committe, where you call witnesses or experts 
who have great experience and knowledge of facts that the committee 
is anxious to obtain. You would draw that distinction, would you 
not ¢ 

Mr. Javits. I do not think we need two codes. I would like to call 
your attention to the fact that the title of my bill is: 

To provide for legislative oversight and rules of procedure for investigating 
committees of the House of Representatives. 

Mr. CuEenowetu. It is not applicable to general—— 

Mr. Javits. It would not, unless they are exercising investigating 
functions. 

Mr. CueNowerH. You cannot tell when that is going to happen. 

Mr. Javits. In that case, they should apply this code of rules, when 
they are investigating as an ordinary committee. The House Un- 
American Activities Committee is an ordinary standing committee. 

Mr. a What do you call an investigating committee? 

Mr. Javits. When it is acting in an investigation upon facts which 
can be in controversy as to whether they are right or wrong, rather 
than the normal legislative work which we do in hearing testimony 
ona ve where you are dealing with expert opinion. 

Mr. Cuenowetu. You feel, in these investigations conducted by 
the S cebelie committees, that the rights of witnesses have not 
been fully protected and the procedure has not been in line with our 
general congressional standards? 

Mr. Javrrs. I think that up to now, in the absence of rules of pro- 
cedure, there has been an injustice or the possibility of injustice, in 
respect to these investigations. 

Mr. ( a NowEeTH. Yesterday we had the chairman of the House Un- 
American Activities and a member of the committee before us, and 
they said exactly the op posite, that these witnesses seek to make a 
mockery of the committee, that they are belligerent and defiant, he 
stated they had great difficulty, not alone with the witnesses, but also 
with the lawyers. 


LEGISLATIVE PROCEDURE 39 


Mr. Javirs. As an example, perhaps the greatest example would be 
Judge Medina who suffered with culprits and lawyers for almost a 
year. In the history of our law, it is very clear that we adopt rules 
for the benefit of the community, even though the individual tries to 
take advantage of them. We feel it is in the interest of our com- 
munity to have set rules which protect justice inthe community. That 
is really the burden of my point, and, I guess, Mr. Keating's. 

Though you may suffer with them, these rules are not adopted so 
much for them as individuals as they are for the whole community and 
the fact that it does give justice. 

Mr. Scorr. I have one final question that you may answer briefly. 
Do you think that investigating procedures by committees should be 
telecast or broadcast ? 

Mr. Javirs. I believe that if the witness is under interrogation in 
a sense of adversity, that he is being cross-examined as to his reputa- 
tion, and so forth, that he should have the right to refuse to be televised 
and broadcast if he feels that it is going to interfere with his freedom 
of thought, that he should have perfect freedom from any kind of 
coercion. ‘These rules that I have proposed so state. 

Mr. Chairman, I have been a little fidgety, because I know Mr. Dies 
wants tocome along. I thank you very much. 

Mr. Scorr. Thank you very much, Mr. Javits. Our next witness 
will be Representative Martin Dies of the State of Texas. 


STATEMENT OF HON. MARTIN DIES, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Dies. I have made some suggestions in the form of a draft, 
which is by no means complete, of some general rules which will be 
helpful in protecting the committees, as well as in meeting certain 
objections that have been made. 

Mr. Scorr. Without objection, House Concurrent Resolution 131, 
offered by Mr. Dies, will be made a part of the record at this point. 

(The resolution referred to is as follows:) 


[H. Con Res. 131, 88d Cong., 1st sess. ] 


Whereas there has arisen a bitter controversy between certain clergymen and 
educators on the one hand and certain committees of Congress investigating 
communism on the other hand, with respect to the proper functions, power, and 
procedures of such committees in the conduct of investigations : and 

Whereas such committees are the agents of Congress for whose conduct and 
acts Congress is responsible ; and 

Whereas it is altogether proper and fitting for Congress to define the general 
principles which shall govern such committees in the conduct of investigations 
and exposure of communism, to the end that honest misunderstandings may 
be avoided in the future: Therefore, be it 
Resolved by the House of Representatives (the Senate concurring), That it 

is the sense of the Congress of the United States that communism as taught, 

adoveated or practiced by the Communist Party of the United States and by the 

various sections of the Communist Internationale throughout the world is a 

conspiracy designed and intended to overthrow non-Communist governments by 

force and violence, or by fraud, deception, and other conspiratorial methods, and 
that the most effective weapon which demoncratic governments can employ in 
defense against communism is fair and fearless exposure of such conspiracy and 
the conspirators engaged in its futherance : therefore, be it further 

Resolved, That the Congress expects and instructs its committees investigating 
communism to investigate and expose every person, organization, and group 
which believes in, teaches or advocates communism as defined by the Communist 

Party of the United States or the Communist Party of Russia 
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In the conduct of the investigation and exposure of any such person, organiza- 
tion or group, the committees of Congress shall be governed by the following 
principles : 

(1) No person, organization or group shall be accused publicly of communism 
or Communist sympathy by any committees of Congress or subcommittee thereof, 
or any member thereof purporting to speak for such committee or subcommittee 
until a majority of the committee or subcommittee in executive session shall 
have reviewed the evidence concerning the guilt of such person, organization or 
group and shall have decided by majority vote that there is sufficient evidence of 
t to justify such public accusation 
2) No person, organization or group shall be questioned publicly concerning 
his or its belief in or advocacy of or sympathy with communism by any com- 
mittee of Congress or subcommittee thereof, or by any member thereof pur- 
porting to speak for such committee, until a majority of the committee or sub- 
committee thereof in executive session shall review the evidence of guilt con- 
cerning such person, organization or group and decide by majority vote that 
there is sufficient evidence of guilt to justify such public questioning. 

(3) Neither the chairman of any committee or subcommittee thereof nor 
aly member thereof purporting to speak for such committee or subcommittee 
shall issue any public statement with respect to the plans, intentions, and pro- 
cedures of the committee or subcommittee thereof unless such statement is 
authorized in advance by a majority of such committee or subcommittee thereof. 

(4) Every person, organization or group accused publicly of communistic 
activities, belief or sympathy shall be accorded the right to appear before the 
committee in publie session to testify under oath in his or its defense, provided 
that such person, organization or group agrees in advance to conduct itself with 
proper decorum and to abide by the rules of procedure adopted by such committee 
or subcommittee thereof. 

(5) Any person, organization or group which appears before any such com- 
mittee or subcommittee thereof for public questioning shall have the right of 
counsel, provided that such counsel agrees in advance to abide by the rules of 
procedure adopted by such committee or subcommittee thereof. 

(6) No person, organization or group shall be permitted to make any general 
statement in a public session of the committee or subcommittee thereof unless 
such statement has been submitted to the committee in advance of the hearings. 
If such statement is irrelevant or unresponsive, or if it contains libelous or 
slanderous matter unsupported by proof, the committee or subcommittee thereof 
shall not permit such statement to be made or read in any public session of 
the committee or subcommittee thereof unless the author of such statement is 
willing to eliminate the objectionable sentences or paragraphs of such statement. 

(7) Every person, organization or group accused publicly of communism or 
Communist sympathy or questioned publicly concerning belief in, advocacy or 
sympathy with communism shall be entitled to a speedy determination of the 
facts and an affirmative finding of guilt or innocence. Such finding shall be 
in writing and adopted by 2 majority of the committee, and it shall recite a sum- 
mary of the evidence on which the finding is based. No finding of guilt shall be 
based on hearsay evidence or suspicion. The evidence as a whole must be suf- 
ticient to convince reasonable minds of the gnilt of such person, organization or 
group before any finding of guilt shall be authorized. 

(S) In the event any committee of the House of Representatives, or sub- 
committee thereof, investigating communism shall ignore or violate the prin- 
ciples herein defined, any Member of Congress shall have the right to file 
with the Committee on Rules of the House of Representatives a written com- 
plaint, specifying wherein such committee or subcommittee ignored or violated 
these principles. In the case of a committee or subcommittee of the Senate of 
the United States, the complaint must be filed with the Rules Committee of the 
Senate. When such complaint is filed, the chairman of the Rules Committee 
shall require the chairman of the committee or subcommittee accused of violat- 
ing or ignoring these principles to file a written answer. 

At the earliest possible date after the complaint and answer have been filed, 
the chairman of the Rules Committee shall designate a day for the hearing of 
the complaint and the reception of evidence. After hearing such complaint, the 
Committee on Rules shall report the facts in writing to the House of Repre- 
sentatives or the Senate of the United States. as the case may be, for such action 
as the House of Representatives or Senate may see fit to take. 


Sere 
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Mr. Dies. In the first place. from my experience of 7 years, I know 
that you cannot put a committee in a straightjacket. You cannot go 
into great detail and restrict committees if you expect them to do a 
good job. ; : 

The bill that I introduced contains certain general rules designed, 
as I said, to protect the committees investigating communism. There 
is no objection to any other committee that I have heard voiced. All 
of this comes from people who are opposed to the committees investi- 
gating communism. Some of the bills introduced apply to all com- 
mittees. 

Actually, I have never heard anyone complain about any other 
committee except the committees investigating communism. There 
are some 4 or 5 committees that are investigating communism today. 

Let me make this clear, first. The argument that you ought to 
give every witness and his attorney the right to appear is something 
I agree ought to be the general rule. But it ought to have a proviso 
that the witness and the attorney agree to respect. the committee and 
conduct themselves with decorum. 

I have had at least 300 witnesses, in fact, I know of few exceptions 
of witnesses who came before our committee who did not come there 
to give testimony, who did not come there to answer charges, but who 
came there for the sole purpose of conducting a riot or discrediting the 
committee. 

I could cite you from memory the examples of scores of them. I 
know of one occasion when we were investigating the leadership of 
the American Youth Congress. The wife of the President escorted 
the officers of the American Youth Congress to the committee room. 
She brought them in a White House car. The moment the first wit- 
ness was sworn in, he proceeded to stand and read a poem deriding 
the committee. The wife of the President sat there and knitted and 
smiled approvingly. That was characteristic of the type of wit- 
nesses who were shouting and screaming that their civil liberties were 
being invaded. 

So I do not think that you ought to say witnesses ought to be al- 
lowed to come before a committee and conduct themselves in an in- 
sulting manner toward the Members of Congress, that that ought to 
be an unqualified right. 

So I have provided that that right is conditional, that the witness 
and attorney must agree in advance to abide by the rules of the com- 
mittee and to conduct themselves with proper decorum. 

With respect to questions of witnesses concerning communism, that 
is a serious matter because there is an implication that when a witness 
is questioned concerning his loyalty there is some guilt. I have pro- 
vided that before any witness can be questioned publicly concerning 
communism, the witness must find that there is sufficient evidence to 
warrant it. That is in protection of the witness, of the person who 
is to be questioned. 

Then I have certain other provisions, generally, for the purpose 
of meeting the objection not of the Communists and fellow travelers. 
Let me emphasize that you could not formulate rules sufficient to meet 
the objections of the Communists and their svmpathizers and fellow 
travelers. They are not going to be satisfied with anything. 

You have another situation that makes it difficult. We had about 
10 million gullible and unthinking people who joined some 200 Com- 
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munist-front organizations. In 1938, we had 165,000 card-holding 
members of the Communist Party. The reason I know that to be true 
= hecause the last card which v e obtained bore the number of 165,000, 
We did not receive any ¢ ards thereafter with a higher number. That, 
with the testimony of people who had been in the party at the height 
of communism in 1938, sh iowed that — > had 165,000 members, and 
about 200 working, active front eanizations. Of course, that 
number decreased. 

In 1945 the front organizations were practically out of existence. 
The membership of the party had shrunk to approximately 50,000. 
Mr. Hoover testified several months ago that there are now 24,000 
Communists in the party. But here is where the trouble is. A great 
many of these pe ople were not eardholding members of the Communist 
Party. They were just gullible, unthinking people who joined all 
these front organizations. Of course, in seizing the records of the 
front organizations, we obtained the membership lists of scores and 
scores of people. As a matter of fact, I think we had around 100,000 
names cataloged in alp habetical order. 

These people have been identified in some way with a front organi- 
zation and are very sensitive about it. Of course, the greatest care 
and caution has to be exercised not to confuse that class of people 
with the real Communists. But, because of the fact that they become 
involved, they felt they had to oppose investigations, generally. Of 
course, the greatest mistake the liberals made, if I may say so, is the 
fact that they did not come forward and offer constructive criticism 
and offer to help. 

For 20 years, with few exceptions, the liberal organizations and 
individuals, that is, those who characterized themselves as liberals, 
sat in the scorner’s seat and ridiculed and discredited, minimized all 
efforts being made along that line. Had they come forward at any 
viven moment and defended the committee when the committee was 
right—and the committee was right and is right the majority of times, 
because the members are conscientious, regardless of what they may 
say or think—and said that it is not right for witnesses to try to make 
a circus out of these committees, that it is not right for a witness to 
ridicule and insult a chairman of a committee or a member of a com- 
mittee to his face, that there ought to be some way that the committee 
could enforce obedience to the rules, but you do not hear that side of 
the question. 

All you hear is the criticism of the committee. There is no criticism 
of the hundreds of people who have come before the committee in the 
course of 20 years and have ridiculed the committee to its face or 
read some insulting poem or some that you had to eject from the 
committee room. I cert: ainly would not be in favor of any rules that 
do not protect the committee, itself, from that sort of conduct. 

It ought to be a two-way track. If they come before the committee, 
and their attorneys likewise, and act that way, there should be action 
taken. Time and again I can tell you of attorneys that came before 
the committee who never offered any constructive help to the com- 
mittee, but would ridicule the committee, itself. 

So I propose, therefore, that no one can come as a witness or his 
counsel unless he agrees in advance to abide by the rules of the com- 


mittee and conduct himself with the proper decorum. I think that is 
perfectly fair. 
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Mr. Smiru. That would be a good w: ay for them to get out of testify- 
ing, if the »y re fused to make that agreement. 

Mr. Dies. A great many of them would not be interested in testify- 
ing at all. That would be the end of it. 

Mr. Smirn. There are some that you want to testify. 

Mr. Dies. You have to understand the tactics of the Communists 
and their fellow travelers and these unfortunate dupes that got into 
it. Some of these dupes came forward and told the truth. Dorothy 
Thompson had a fine article in the Saturday Evening Post about 
that. I have a great admiration and respect for her because she said, 
“T was publicly duped.” 

l understand that in the recent libel, Walter Winchell admitted that 
he had been duped by the Communists. I admire every man that has 
been unwittingly embroiled in this communism, and when he discov- 
ered it, has the courage and honesty to come forth and say, “Well, 
I was deceived.” 

When a man resents it and wants to cover up by attacking those 
who are conducting the investigation, then I have no respect for them. 

I also provide in this tentative draft that no one, as I said, can 
be publicly accused or publicly questioned above communism unless 
the committee, by majority vote, finds there is sufficient evidence. It 
would place the 1 ‘esponsibility on the committee. In an investigation, 
the greatest difficulty the chairman has is to get a majority to have 
everybody present. 

Of course, when the subject matter becomes popular, it is not quite 
so much trouble as when it is unpopular. The committee majority 
ought to have to pass—— 

Mr. Smiru. Do you think television would help the attendance? 

Mr. Dies. Yes. I think television has increased membership 
attendance, 

Mr. Scorr. What do you think about televising investigations? 

Mr. Dies. If it can be done without m: iking an absolute circus out 
of it, it would be a fine thing. I am a little leery of it. You have to 
get publicity. All of this talk about a committee or chairman being 
a publicity hound, well, if you did not get publicity, the investigation 
would be a failure. The very purpose of an investigation in the 
exposure of communism is to public ize the facts. The greatest weapon 
we have had against communism has been the publicity. 

In fact, I have always believed it is the most effective we apon you 
can use, So, I am in favor of full publicity. The talk that, “Well, 
this fellow is a publicity hound,” or “This committee is a publicity 
hound,” makes good reading, but the degree of their success depends 
on their ability to publicize the facts so that the average American 
back in your home and my hometown can know what is going on. If 
he does not know what is going on, what good is the investigation ? 
That is the answer to that. 

To get back to the rules, I think another thing the committee ought 
fo pass on is the program or the pl: in. That would be protection for 
the chairman. It is pretty hard not to make a mistake. Everybody 
makes them. The slightest mistake that you make in connection with 
these investigations is blown up and magnified and put in the news- 
papers immedi: itely and distorted. Not every time, that is true. 

A man may make an unfortunate mist ake. For instance, he can 
be before television or on the radio and somebody can ask him a 
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question, “Are you going to investigate the churches‘ He says, 
“We may investigate the churches, possibly so.” Immediately the 
newspapers say that he is going to investigate the churches. 

It would be a foolish thing to talk about investigating the churches, 
or to investigate anybody. A simple answer to it is not to have any 
public hearings about anyone unless you have sufficient evidence to 
warrant such investigation. 

Mr. Scorr. It does not appear that Mr. Velde ever indicated that 
an investigation has been approved by the committee or was in the 
process of being ¢ onsidered ¢ 

Mr. Dies. No. I am thinking now in terms of the committee and 
of the chairman and the members as much as I am of these witnesses. 
I believe it would help the chairman of a committee considerably if, 
before he announces any plan to investigate, that the commit- 
tee would pass on the agenda, the program. ‘Then he would be in a 
position to say, when the press asked him, “Are you going to do this 
or do that?” he could say, “Well, the committee has not ‘voted on it 
yet.” It would save him a lot of headaches. 

I do think that is a matter that ought to be passed upon. You can- 
not regulate the conduct of a chairman of a committee by having the 
committee, by majority vote, vote on everything he does. If you do, 
as far as I am concerned, I would not have a chairmanship, because 
many times the members are not available. You may be in Detroit. 
Maybe you are the only one who would go to Detroit. You could 
not get another member to go there. How in the world would you 
conduct an investigation if you did not have some leeway, some judg- 
ment, some opportunity to announce what you are doing? 

Mr. Scorr. I take it that in the same breath, and before the sub- 
committee if one goes to Detroit, he is empowered by the full com- 
mittee to do certain things, that he has a general charter ¢ 

Mr. Dies. General program, but not the many things that come up 
on the spur of the moment. You could not put the committee in a 
straightjacket to the point that they could not perform their func- 
tions. There are people who would like to see that done. 

Yet, on the other hand, I provide also in my resolution—it may not 
be good, I am not certain about it—but it seems to me somebody 
ought to have not a general supervisory role, I do not think you can 
have the Rules Committee as an overseer, you would have all sorts of 
conflicts between the Rules Committee and others, but I do think that 
a Member of Congress ought to have a right to file a complaint with 
the Rules Committee and specify in writing that, say the Committee 
on Un-American Activities, or the Internal Security Committee, 
whatever committee is investigating, this committee has violated the 
rules, and I specify here the violation. 

Then, let the chairman of the committee answer, and then let the 
committee pass on whether or not a specific violation of the rules has 
been given. Of course, you cannot impose a penalty. All you could 
do is to report the facts. 

The reason I think you ought to have that is that it would be a fine 
thing for the committee, themselves, if they knew that this is a serious 
business and that the rules hé . to be respected and carried out. It 


is one thing, in other words, to formulate rules, but it its another 
thing to live up to them. 
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You have to have the cooperation of every member of the committee 
if you do carry out the rules adopted by the committee. If there is 
some sort of a power—not a power of meddling or supervision—but 
a power where if a Member of Congress says that a committee has 
violated some rule, that the Member can go before the committee, 
not anyone but a Member, I think that would be a wholesome thing. 
I think it would protect the committee, because all these wild charges 
are made in the press about the denial of civil liberties, and the public 
is led to believe that a great deal of it is true, or it is all true, and 
there is no place to determine whether it is or not, whereas if you 
could go before the Rules Committee, an impartial body, and have a 
determination of the facts, and then the Rules Committee said, “We 
have heard the evidence. There is nothing to it. It is not true.” 
It would help the committee. I put that provision in there as a 
general suggestion. It may not be good. 

I think that based upon the experience I had, the rules I have 
suggested to you, I believe, would be helpful to the committees and 
he Ip ful to the Congress. It would remove the objection from these 
people who believe, and there are a lot of good people who believe, 
that the committees, especially dealing with communism, have become 
inquisitorial bodies. I have gotten a great many letters in recent 
weeks and recent months from people who had alw ays supported the 
investigation, good people, who had the idea that this thing has become 
a sort of inquisitorial body, and that people’s civil liberties are being 
denied, and what have you. 

In order to answer that, and protect the committee, I believe that 
a sensible, general, fair rule would be of tremendous value to the 
committee, itself. 

Mr. Scorr. What kind of people are they who have been com- 
municating with you? 

Mr. Dirs. I have gotten a lot of letters from fine preachers who are 
not sympathetic with communism at all, who feel there is some sort of 
an attack upon the clergymen of the country. 

The thing is being spread far and wide in the country. It is 
reaching a great many people who think there is a deliberate.program 
on foot to smear the clergymen of the country. Of course, that is not 
true. Anyone who has" investigated the subject of the clergymen 
knows that by and large the vast majority are loyal, patriotic 
Americans. 

Mr. Smiru. They are like any other class of citizens, some are a 
little more liberal than the others? 

Mr. Dies. Yes, like any others. I have gotten a great many letters 
from teachers who feel there is underway an attack upon the teach- 
ers of the country and upon the field of education. It is that class 
of people that I am concerned about. I am not concerned about the 
Communists and fellow travelers. I can name almost every one 
of them. You could not formulate rules if you spent 10 years that 
would please them and satisfy them. 

The only rule you can formulate is to close down shop and stop. 
But I am concerned about these people over the country who are mis- 
led or who do not understand the situation. I think we ought to 
answer it by a set of rules, that once and for all we stop this business, 
and that we will give the Rules Committee that limited jurisdiction 
that I spoke of. 
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Mr. Scorr. In other words, whether the abuses exist, or if they 
exist, whether they have been exaggerated, there are many people in 
America who have some concern over the conduct of congressional 
committees, and some means ought to be found to reassure them that 
these are proper functions of the Congress and that they are properly 
being conducted under some kind of program or principle 4 

Mr. Dies. I think so. I think some of the committees have made 
mistakes. I think I made mistakes. I think Mr. Velde has made 
mistakes. We are human beings. You cannot deal with this explo- 
sive subject without making some mistakes. No man with any sense 
is going to pretend he is infallible and has conducted something 
per fe CT. 

I think it would help to eliminate many of those mistakes if you 
had rules defined by Congress. I enunic ‘ated rules when I first began 
the investigation in 1938, and the committee adopted the rules. That 
does not have the force and the power that rules adopted by Congress, 
with some sort of an enforcement to it, would have. I do not think a 
committee, just the fact that a committee meets and enunicates rules, 
is something to get the job done. 

Mr. Scorr. Mr. Dies, you represent, I believe, the largest constitu 
ency in area in the Congress. Are you getting this from all over your 
constituency ¢ 

Mr. Dies. I have been getting it from all over the United States, 
for the reason that I was identified with this work for so long. They 


do not know. They are just writing and are disturbed. They say, 
“Is it a fact? We know you know. Is it a fact that the purpose of 
this thing is to undermine our clergymen and our churches! Are 


they going to attack the church?” That is an unfortunate thing. No 
committee has a right to do that, and no committee intends to do it. 

But if people are led to believe that that is the program, we will not 
only harm the committees, themselves, but harm Congress. So it is 
because of those letters from good people that causes me to believe 
that perhaps if this committee would work out some sane, sensible and 
fair rules, it would be helpful to the cause. 

Mr. Scorr. Judge Chenoweth, do you have any questions? 

Mr. CuenowerH. Where are these people getting that impression / 

Mr. Dies. There has been a vast amount of publicity, of course, given 
to this. There have been a great many speeches made throughout the 
country. There was enough smoke, enough color, there by reason 
of certain general statements made that they have been convinced that 
that is true. 

Mr. Cuenowetu. I have been getting the same letters that you refer 
to. I suspect that every Member of Congress is getting them, now. 
I am interested to have your solution to that prob lem. How can we 
allay that fear / 

Mr. Dies. I think any chairman—if I were the chairman or anyone 
élse—I would say the same thing in respect to myself, if I knew, if I 
am prohibited from making a general statement on the radio or in a 
speech as to the plans of the committee, we will say, until that com- 
mittee passes on it by a majority vote, making it a responsibility of 
the committee, so that when the chairm: - gets under fire, some of the 
members then cannot run out and say, “I did not have anything to do 
with it. I am against what he is doing,” by making it a committee 
responsibility, havi ing anagenda. Let them vote on it. 
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If they are going to investigate a certain field, they ought to have 
to consider it and vote on it and approve it before they launch the 
investigation. I think you would a a lot of statements that 
are not intended to be what they are, but they give color to the charges. 

Mr. CuenowetTu. I am anxious to remove this fear and apprehen- 
sion that exists in the minds of good people, those to whom you have 
referred, this fear of appearing before congressional committees. It 
is something they shrink from and avoid, if possible. 

I think the average citizen of the United States ought to be happy 
and proud to appear before a congressional committee and tell that 
committee what his observations are on a national issue, or on the 
subject the committee is investigating. 

Mr. Dims. We can improve the procedure. 

Mr. Curnowertnu. If there is something in the procedure which has 
caused these witnesses to get the w rong impression of the whole nature 
and scope of the investigation, then I think we have a very serious 
problem. 

Mr. Dies. One cause is this: If you have served on the bench—I 
have—if you are trying a case, you can hold a witness in contempt. 
You are going in accordance with the rules. In a congressional in- 
vestigation, there is nothing you can do to the fellow. He can stand 
up and curse you, and all you can do is ask the policeman to eject him. 

Mr. Cuenowetu. That is one of the objections the chairman of the 
committee made here yesterday. 

Mr. Dries. That is right. 

Mr. Cuenowetu. Does he not have some inherent powers? 

Mr. Dries. None whatever. The only thing they can do, before 
they can hold any man in contempt, is to have the committee vote on 
it. It goes to the House. The House has to vote on it, and then it 
has to go into the court. It is a long, cumbersome procedure. But 
if, in advance, a man is required to agree to abide by the rules, and 
to respect the committee, then I think the committee would have some 
recourse. They could shut him off. 

Mr. Suirn. Why can they not shut him off, now? If he will not 
behave himself, have the sergeant put him outside the door. 

Mr. Dies. They can do that, except that gives him an opportunity 
immediately to tell it to the papers. The papers will come out, some 
of them, and say he has been denied the right to a fair trial and 
testimony. 

But there is another thing in connection with this, that is, in these 
rules that you adopt, whatever they are, I think they ought to be 
formulated only with respect to investigating committees. I do not 
think you could do it with respect to general committees of the House. 

I have just given you a few suggestions based on my experience. 
I do not ever expect to be a chairman again. I have no desire to be. 
From my experience, I see both sides “of this question. I see the 
side of the witness. I a that there have been witnesses who, per- 
haps, have not received as fair treatment as they ought to have. I 
know there are a lot of witnesses who have been very disrespect ful of 
committees and have not warranted fair treatment. 

Mr. Cnenowetu. How would you deal with a situation where you 
have a witness who, in the course of his statement, says that John 
Jones is a Communist ? 
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Mr. Dries. Here is the way you have to handle th: at. You have to 
have a provision before anyone is allowed to make a general state- 
ment that he must submit the general statement to te committee 
in advance, so that the committee will have an opportunity to read it. 

If it contains libelous matter, or matter not germane, then the 
committee can strike it out before he uses it. General statements are 
dangerous. But it seems as though it is very difficult to cut them off 
in congressional investigations. At the best, they are dangerous. 
The best safeguard is a “rule that gives the committee the right to 
require the submission of the general statement in advance of the 
hearing. 

Mr. Cuenowetn. You might make an examination by some mem- 
ber of the committee ¢ 

Mr. Dies. You could do that. 

Mr. Cuenowetu. That has caused some concern, just how you can 
protect that third party, and what rights he has. 

Mr. Dies. There is no need for him to be involved in it. If the 
statement is submitted to the committee, and the committee deletes it, 
the matter would, then, never come up before the committee. 

Mr. Cuenowernu. You would have the clerk or some member of the 
staff check each statement and delete those parts? 

Mr. Dies. Yes. Many witnesses refuse to submit a statement. 
They just will not do it. If you had a rule on that subject, it would 
forever settle that issue. 

Mr. Cuenoweru. As Judge Smith says, the witness who does not 
want to testify would not do that. 

Mr. Dies. Let him stay out. 

Mr. CuenowetH. That is the witness you want. 

Mr. Dies. Then you do not want the general statement. Before 
you subpena him, you are supposed to have some evidence, and you 
question him in question and answer form and refuse to permit him to 
make a general statement. 

Mr. CuenowetH. Suppose in that statement he brings in a third 
party ¢ 

Mr. Dres. Then you strike it from the record. 

Mr. CHenowetu. The damage is done. 

Mr. Dies. When it is stricken from the record, it is not protected by 
immunity. 

Mr. Cuenowern. From that time on, you are dealing with a very 
specific and serious problem. 

Mr. Dres. If it is stricken from the record, then they would be in- 
curring the risk of libel. 

Mr. Cuenowetu. If the third man is a man of considerable im- 
portance in public life, the damage is done immediately. Would you 
give him some opportunity to defend himself ? 

Mr. Dirs. Absolutely. You have to give everyone concerning whom 
a charge has been made a fair opportunity to be heard and to answer. 
That is basic in any rules that you would formulate. 

Mr. Scorr. We are very much obliged to you. 

Mr. Dies. I hope I have contributed something. I do not know 
much about the subject. 

Mr. Scorr. You are very helpful to all of us. 

Before I call on Mr. Kunzig, I want to refer to a statement from 
Edward H. Rees, who is chairman of the House Committee on Post 
Office and Civil Service. I will insert it in the record. 


P 
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(The letter referred to is as follows:) 


UNITED STATES HOUSE OF REPRESENTATIVES, 
COMMITTEE ON Post OFFICE AND CIVIL SERVICE, 
Washington, D. C., July 15, 1953. 
Hon. Hueu Scorr, 
Chairman, Subcommittee on Legislative Procedure, Committee on Rules, 
House of Representatives, Washington 25, D. C 

DEAR COLLEAGUE: I have your letter of July 10 enclosing a copy of House 
Resolution 29, which will establish certain procedures with respect to the conduct 
of hearings in connection with investigations for committees of the House. 

While this matter has not constituted any problem for the Committee on Post 
Office and Civil Service, I have no objection to the general purpose of the 
legislation. It would appear to be designed to accomplish a useful purpose, 
particularly in the work of those committees which conduct extensive investiga- 
tions and hearings and have a large number of witnesses from all walks of life 
appearing before the committees. However, your committee may wish to con- 
sider a suggested amendment to paragraph No. 2. This paragraph might well 
be amended to read as follows: 

“2. Any witness summoned by subpena at a public hearing and, unless the 
committee by a majority vote determines otherwise, any witness before a private 
hearing shall, if under oath, have the right, and any other witness before a 
public or private hearing may, unless the committee by a majority vote determines 
otherwise, be permitted, to be accompanied by counsel, who shall be permitted 
to advise the witness while on the witness stand of his rights.” 

Your courtesy in requesting an expression of my views on House Resolution 
29 is very much appreciated. 

With kindest personal regards, I am 

Sincerely yours, 
Epvwarp H. REEs, Chairman. 


Mr. Scorr. The part of the letter which is of interest is— 

While this matter— 
which we are considering here— 
has not constituted any problem for the Committee on Post Office and Civil 
Service, I have no objection to the general purpose of the legislation. 

He goes on to say: 


It would appear to be designed to accomplish a useful purpose, particularly 
in the work of those committees which conduct extensive investigations and 
hearings and have a large number of witnesses from all walks of life appearing 
before the committee. However, your committe may wish to consider a suggested 
amendment to paragraph No. 2. 


He refers to House Resolution 29: 


This paragraph might well be amended to read as follows: 

“2. Any witness summoned by subpena at a public hearing and, unless the 
committee by a majority vote determines otherwise, any witness before a private 
hearing shall, if under oath, have the right, and any other witness before a 
public or private hearing may, unless the committee by a majority vote determines 
otherwise, be permitted, to be accompanied by counsel, who shall be permitted 
to advise the witness while on the witness stand of his rights.” 

It seems to be some variation of the second paragraph of House 
Resolution 29. In addition to which, I wish to include in the record, 
since we are at the end of congressional witnesses, and before we 
begin with counsel, a section of the declaration of a report of the 
standing committee on social education and action of the 165th general 
assembly, Presbyterian Church of the United States of America, Min- 
neapolis, Minn., dated June 2, 1953, touching on this subject. 

After my colleagues have seen it, I will insert the relevant part in 
the record, which is the recommendation as_ to congressional 
investigations. 
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(The material referred to is as follows:) 


To the maintenance of freedom the church must ever be alert. We believe 
that free ministers, in free pulpits, preaching to free people the liberating truth 
of Christ, are the chief bulwark of freedom, and the best guaranty of its 
preservation, 

We assert our concern as follows: 

1. Liberty is one of the most precious of human rights bestowed by God upon 
his children. We affirm our belief in freedom as set forth in the Constitution 
of the United States and the Bill of Rights as interpreted by the Supreme Court. 

2. We oppose the suppression of freedom by totalitarian rule and armed force. 
We call on our Federal Government to maintain freedom and to strive to extend 
its provisions to other lands. 

3. We clearly affirm the right of Congress to make investigations as may be 
necessary to secure information upon which sound legislation may be based. But 
we call upon Congress to establish uniform rules of procedure for all investiga- 
tions in which the rights of witnesses shall be specified and protected. These 
rights, we believe, have been jeopardized by the failure of Congress to maintain 
the historic distinction between the legislation and judicial functions of govern- 
ment. In assuming judicial powers traditionally residing within the courts, a 
pattern of congressional inquiry contrary to our American heritage seems to be 
emerging in which investigation becomes inquisition. We deplore the possi- 
bility that guilt by suspicion and investigation, rather than by trial, may become 
the future standard of justice within our land. We believe that confidential 
information about persons in the records and files of congressional committees 
should not be used or made public in any way until it has been fairly evaluated 
and classified. A person under investigation should have the right to reply to 
every charge made against him and to confront his accusers. 

4. We affirm the principle of freedom in academic affairs, namely, the freedom 
of educators to learn and teach in the special areas of their competence without 
fear of irresponsible attacks. We call for the alert defense of freedom in this 
area, affirming the duty of teachers to present all aspects of controversial sub- 
jects without fear of intimidation or reprisal. 

Concern about the encroachment upon freedom in education arises from the 
contemporary zeal to ferret out Communists in this field. We clearly affirm that 
Communists have no place in American education, and call upon the administra- 
tors of schools and colleges to eliminate the evil of communism when it is found 
in their midst, safeguarding at all points, however, the constitutional rights 
of all concerned. 

5. We commend the statement of the stated clerk (Presbyterian Life, May 16, 
1953) in which the position of that office in regard to the loyalty of Presbyterians 
is set forth. 

We deplore unofficial and irresponsible attacks on the loyalty of individuals 
and groups of people in public life. To single out specific professions or classes, 
such as the clergy, educators, or others, we believe to be a serious threat to 
freedom. 

We commend Presbyterians and churches who take action against infringe- 
ments of personal liberty such as blacklistings and unsupported charges of dis- 
loyalty. We call upon employers to exhibit courage in renouncing the use of 
blacklists to determine a person's loyalty and, therefore, his employability. 
Personal attacks, without basis in fact, written or spoken, are an offense against 
human dignity and individual freedom. 

Mr. Scorr. Mr. Hoffman, chairman of Government Operations, was 
supposed to testify, and I have been advised that Mr. Hoffman will try 
to get over later. I have some material which I will take up at that 
time. We will reserve it until he has a chance to appear. 

Mr. Kunzig has been called at the request of Mr. Velde, to advise us 
of certain rules and procedures of the Committee on Un-American 
Activities. Will you give the reporter your full name, Mr. Kunzig? 
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STATEMENT OF ROBERT L. KUNZIG, COUNSEL, COMMITTEE ON 
UN-AMERICAN ACTIVITIES 


Mr. Kunzic. My name is Robert L. Kunzig, counsel, House Com- 
mittee on Un-American Activities. 

Mr. Scorr. I might add, one of the ablest lawyers in Philadelphia. 
You are off to a good commercial. 

Mr. Kunzic. I have given you eac h a copy of these rules which came 
off the press this morning. They are a codification, in the main, of the 
rules which have been in practical ian from day to day with the 
House Committee on Un-American Activities. 

There is one particular innovation, but in general, they are the rules 
that they have been, reduced to writing. T he »y have not been before in 
writing. 

As I think Mr. Velde said yesterday, it was the thought of the com- 
mittee that it would be easier for the committee, as well as witnesses 
who have been summoned before the committee, to follow them this 
way, and every witness who receives a subpena in the future will 
receive one of these books of rules which will tell them something 
about what one does before a congressional committee, and the gener al 
setup of how it works and operates. 

The book, itself, as you see, has a table of contents. Then we have 
Public Law 601, 79th Congress, which is the actual law under which 
we operate. That is right opposite the rules of the 83d Congress, 
which has almost the identical words as Public Law 601. 

We have added on VI, there, where it says, “25 (a),” this: 

The rules of the House are hereby made the rules of its standing committees 
so far as applicable. 

We put that in there to tie it right down to the rules of the House, 
and to the fact that every committee has a right to make its own rules. 
So a person, either a lawyer unfamiliar with appearing before a con- 
gressional committee, and many of them have not appeared before con- 
gressional committee, or the witness himself, can see exactly the powers 
and duties of this committee and what it has a right to look into. 

Many people come before us and say, “What right have you to look 
into this, or anything?” They do not underst and. why or how, or the 
wherefores. There it is in black and white. They can see that it is 
not something that some committee has dreamed up, but it is what the 
Congress has given a mandate to the committee to do, and is a require- 
ment for them to do. 

Then, we start under the “Rules of Procedure,” and rule 1, there. 
These are a compilation, I would say, in writing. We have detailed 
the proposals of the bar association, particularly the District bar here. 
We have studied in detail the various bills that have been put in the 
hopper in the last 10 or 12 years on this general subject, plus the view- 
points of the 9 members of the committee. 

“Initiation of investigations” is rather self-explanatory, I think. 
It was one that was discussed here yesterday by Mr. Keating. 

Mr. Scorr. “No major investigation shall be initiated without 
approval of a majority of the committee”? 

Mr. Kuwzie. Yes. The majority of the committee shall get to- 
gether and will not go into some brand-new field of some sort without 
the approval of the majority of the committee. 
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“Subjects of investigations.” It was the unanimous opinion of the 
committee that there should be, when a new subject starts, an open- 
ing statement made by the chairman, so the people will understand, 
as, for example, when the investigation was made of individuals some 
months ago, when it was stated to the whole committee, and at the 
same time to the people. 

. ‘Subpe naing of witnesses” is self-explanatory. wart are signed by 
the chairman, and any other members designated by the chairman. 
In our committee it happens that it is almost 99 percent of the time 
signed by the chairman. 

Mr. Cuenoweru. Are these witnesses that you are subpenaing 
given any information at the time the subpena is served as to why 
you are calling them? 

Mr. Kunzig. Many times the investigator discusses the matter 
with the witness. 

Mr. CHENowetH. Does the investigator always know ? 

Mr. Kuwnzia. Yes. 

Mr. Cuenowern. The investigator serves the subpena? 

Mr. Kunzia. In almost every case he does. If it is a great distance, 
we serve them through the U nited States marshal. It is usually the 
investigator. We have alw ays asked these people to cone in and sit 
down and discuss the matter with counsel, in this case myself. We 
have repeated that again in writing here. 

Mr. CuEenoweTH. Do you invite them before you serve the subpena ? 

Mr. Kunzic. Invite them to come in? That may happen. Usually 
they are served a subpena and invited to come in at the same time. 

Mr. Cuenowetu. There is apparently some criticism—I do not 
know whether it is justified or not—over the fact that you bring these 
witnesses in, that they are not apprised of what the procedure is go- 
ing to be, and if they are accused of something, they do not know int 
that accusation is, that they are not informed in advance of just what 
they are called for. It may account somewhat for this difficulty you 
are having with some of these witnesses. 

Mr. Kunzic. If I may say so, there comes into the situation a little 
difference in the Un-American Activities Committee and the type of 
work that we are doing. 

The great majority, 99 percent or more of the people coming before 
the committee, are antagonistic and do not want to reveal, as Mr. 
Scott said yesterday, the evidence that the Congress is seeking. 

Mr. CHEenowetu. Should they not be apprised at the time the sub- 
pena is served as to the reason you want them? You are not calling 
them as an ordinary congressional witness, getting information on 
some general subject. Apparently they are under suspicion, and 
you are calling them in to find out what they know about commu- 
nism or subversive activities. A subpena does not recite any such 
information. 

Mr. Kunzie. No. A great many times they are so appraised. The 
witness and investigator sit down and discuss the whole matter. 

Mr. Curenowern. I think your chairman said 95 percent of your 
witnesses belong in that category. 

Mr. Kunzic. Certainly a great number. I do not recall the per- 
centage. There are some who come in as friendly witnesses, former 
Communists, to explain, as we had a group from MIT this year, a 
whole group of professors who explained just why and how. 
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Mr. Cuenowetu. You had subpenaed them? 

Mr. Kunzic. Yes. May I say that the element of surprise even 
comes to us. When they came down here, they were friendly and 
told how, for many years, they had been members of the Communist 
Party and had a secret cell at MIT, up to 1947, I believe. 

We are interested in getting at the facts and at the truth. All the 
information and help we can get from the witness is that much to 
the better. 

Mr. CuenoweTu. Your committee is not a court and they are not 
on trial, but you are coming pretty close to that in certain details. 
When a man is in criminal court, he is furnished a copy of the indict- 
ment and of the witnesses who are to appear against him and what he 
is charged with. I wonder if you would not allay some of this 
suspicion and criticism which you now have if the witness was fully 
informed as to what you are calling him for ? 

Mr. Kunzic. If I can express my viewpoint, frankly, I do not 
think we could let the committee get in the position of putting some- 
thing in the way of an indictment because we are not a court. 

Mr. Cuenowetu. You have to stay away from it. But the fact 
that 95 percent of your witnesses belong in that group would indicate 
that if you are not going into the j, udicial process, the witness ought 
to be informed or apprised in some manner of what you are calling 
him for. You are not calling him as a witness against someone else. 
He is the defendant. You are calling that witness here to get some 
information from him. He is going to be called upon to answer 
questions, which may tend to incriminate him. 

Mr. Kunzic. As I say, in a great number of cases, I am certain that 
is the way it works out. 

On page 2, at the top of the page, under “Subpenaing of witnesses,” 
it states: 

Witnesses shall be subpenaed at a reasonably sufficient time in advance of 
any hearing, said time to be determined by the committee, in order to give the 
witness an opportunity to prepare for the hearing and employ counsel, should 
he so desire. 

That, as far as I know, is always done. That has just been codified 
and put down in black and white. I think in almost every instance 
the witness before our committee has counsel, unless he happens to 
be a friendly witness. We always put on the record, the first thing, 
“Do you know of your right to have counsel?” If he does not have 
counsel, he puts it on the record right there, “I wish to testify without 
counsel.” 

Mr. CuENowetu. You call this witness into an excessive session 
before a public session and go over the testimony with him? 

Mr. Kunzic. The very next rule is on that point. I think it is a 
good point to bring up.” 

“Executive and ‘public hearings.” Then it goes on to say that— 
If the majority of the committee or subcommittee, duly appointed as provided 
by the rules of the House of Representatives, believes that the interrogation 
of a witness at a public hearing might endanger national security or unjustly 
injure his reputation, or the reputation of other individuals, the committee 
shall interrogate such witness in an executive session for the purpose of deter- 
mining the necessity or advisability of conducting such interrogation thereafter 
in a public hearing. 
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In other words, if the majority of the committee desires it. it is in 
executive session first. As it works out, many times the investigators 
will suggest to me or I will suggest to the committee that in this 
particular case I think we should discuss the advisability of having 
this in executive session first. Then if the committee votes to have 
it in executive session, it will be held as an executive session. 

Of course, then all testimony taken is kept secret and only members 
of the committee or the staff are usually sean. They are the only 
ones permitted to be present. 

The present rules of the House now hold that all of the hearings 
must be public, and most of ours are public. 

If I might say so—I am new; I came here with the 83d Congress— 
you are right in the middle because there is this fantastic argument 
thrown at you all the time that if you have executive hearings they 
are star-chamber proceedings and they are evil: if you have public 
hearings, it is a circus and is something done for the public. You 
cannot win no matter what you do. You are w rong. 

Mr. Cuenowetu. The witness is always permitted to have counsel 
in the executive session ? 

Mr. Kuwnzic. Yes, sir. That comes up a little further on. Then 
it goes on, “Testimony under oath.” That is one thing you discussed 
at length yesterday. The committee discussed it at length, too, and 
felt that everybody coming before the committee, to protect the wit- 
ness, committee and everybody, the witness should testify under oath. 

“Transcript of testimony.” It states: 

\ complete and accurate record shall be kept of all testimony and proceedings 
at hearings, both in public and executive session. 

Any witness or his counsel, at the expense of the witness, may obtain a 
transcript of any public testimony of the witness from the clerk of the 
committee. 

He can obtain it and pay for it then if he wants to, or he can wait 
for a month or so and he can get it free and have as many copies as 
he wants. 

Any witness or his counsel may also obtain a transcript of any executive 
testimony of the witness after it has been made public or if the chairman of 
the committee authorizes its release. 

Many times the person who has been before you in executive session, 
if the testimony were given to him, he would find a way to release 
it improperly, even the witness himself. 

“Advice of counsel.” We have put down very clearly that every 
witness shall be accorded the pr hy ilege of having counsel of his own 
choosing. 

The participation of counsel during the course of any hearing and while 
the witness is testifying shall be limited to advising such witness as to his legal 
rights. Counsel shall not be permitted to engage in oral argument with the 
committee, but shall confine his activity to the area of legal advice to his client. 

That is what is being done now. 

The lawyers, except when they become obstreperous and stand up 
and begin to shout, usually do not talk. The witness does the talking. 
The counsel has been informed orally before of this rule, now, he 
has been informed in writing of this rule. 

“Conduct of counsel.” We had not used it in this form before, but 
because it was recommended in black and white by the committee of 
the District bar here we felt that if they could recommend it, we could 
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certainly use it, too. If is one of the greatest problems of our com- 
mittee, the behavior of attorneys before the committee. 

So we have put in here: 

Counsel for witness shall conduct himself in a professional, ethical, and proper 
manner 

If the committee feels it necessary to remove a counsel, as you see 
him there, the ' give the witness time to get another ies P. 


Mr. Cuenowern. Do you not think the chairman of the committee 
ought to have a little more authority in — situation? If you have 
an attorney who is conducting himself in a very obnoxious manner, 


the chairman has to consult with the ¢ solic oc eas to what to do about 
it. 

Mr. Kunzic. We have put it in as “Committee or subcommittee,” 
and they can act right there. 

Mr. Cuenowern. It is a pretty embarrassing matter for the 
chairman. 

Mr. Kuwnzic. I can see your point. It has been the practice of 
Chairman Velde to preface it by, “Without objection,” and then go 
ahead. 

I have checked this with the Parliamentarian over in the House 
and the gentlemen working in that office. We seem to feel and they 
seem to feel that all these essential powers rest right now by custom, 
if you will, in the hands of the committee itself, and if, for ex: imple, 
there should be an objection by some member to the action of a chair- 
man—I am trying to repeat this to the best of my memory as to the 
way they explain it—it would be the best procedure to take a vote on 
any matter of that kind. In practice, however, I have never seen it 
occur. 

“Statement by witness.” That is always a big problem. There is 
a great deal of thought that went into this. We usually have the 
situation, gentlemen, where the witness comes before us, takes a solid 
fifth amendment and does not answer anything. He takes the fifth 
all the way through or wants to put in a 67-page denunciatory brief 
which is full of venom and has nothing to do with the matter at all. 

This rule permits the witness to make a statement but says that he— 
shall file a copy of such statement with the counsel of the committee within a 
reasonable period of time in advance of the hearing at which the statement is 
to be presented. 

In other words, if he has been a fifth amendment witness all 
way through, I doubt if they would accept the statement. If he has 
answered some, discussed things, if he has been responsive, I do not 
think there would be any situation in the Committee on Un-American 
Activities where the statement would not be received and made 
official part of the official proceedings. That is rule No. v9. 

Rule No. 10. I think. is an interesting one. I would like to read it, 
iffmay. This isin large part new: 

Where practical, any person named in a public hearing before the committee 
or any subcommittee as subversive, Fascist, Communist, affiliated with one or 
more subversive-front organizations, who has not been previously so named, 
shall, within a reasonable time thereafter, be notified by registered letter, to the 
address last known to the committee, of such fact, including 


and so forth. 
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That is a new thought and answers one of the questions that you 
were asking Mr. Dies before. If a person tomorrow in the hearing 
before our committee—and I might add we do question them in ad- 
vance many times—came out and said, “I know Bill Jones is a Com- 
munist,” I might add that is not always an evil thing. We are after 
that sort of testimony. 

We are trying to find out if Bill Jones is a Communist. Let us 
assume for the purpose of this discussion that Bill Jones feels he is 
aggrieved or feels he is innocent. I am not saying that he is innocent. 
Many of them feel they are innocent, but they are far from it. Of 
course, it is not a crime as such. If Bill Jones feels himself still 
aggrieved, first of all, he will know about it. It may be that the Bill 
Joneses in this world do not know they have been so named. I think 
the committee was most interested in seeing to it that the person will 
find out. He will get a letter shortly thereafter giving him this in- 
formation in detail. 

When he gets that letter he then has a right, if he wishes, to com- 
municate with the counsel, and he may not wish to appear, or if he 
wishes to, he may appear before the committee in denial or affirmation 
as to whether or not he falls in that category. 

We added— 

Any such person testifying under the provisions of (B) (2) above shall be 
accorded the same privileges as any other witness appearing before the com- 
mittee, and may be questioned concerning any matter relevant and germane to 
the subject of the investigation. 

The committee felt it would not be fair to have the man come in and 
just be able to say “Yes” or “No, that is a lie,” and go home. 

If he is before the investigative committee and has information 
relative and germane to the subject being investigated, they felt he 
should be questioned as any other witness is questioned before the 
committee. 

Mr. Cuenowern. Have you had many occasions like that? 

Mr. Kunzic. Where they have been so notified ? 

Mr. Cuenowern. Yes, where third parties have been mentioned 
and they have come in and then defended themselves ? 

Mr. Kunzic. Not many. The third parties who have been named 
are not very desirous of coming anywhere near a congressional com- 
mittee. 

Mr. CuenowetH. You say you spent considerable time on this 
section ¢ 

Mr. Kuwzie. I think i a with an idea, sir, to be fair to all wit- 
nesses, because people say, “What redress do people have?” They 
know the ry have this redress. It does not emanate from them. They 
will first get a letter from us. They will get this book. They will 
know they have the redress. 

I do not think we will have that many people come before the com- 
mittee any more than before. 

Mr. Curenowernu. You have not had many situations of that type? 

Mr. Kunzic. No. There are some, but not many. If someone 
names John Jones as a Communist and John Jones is a Communist, 
he does not want to come before the committee. 

“Admissibility of earns It states: 

A witness shall be limited to giving information relevant and germane to the 
subject under investigation. The committee shall rule upon the admissibility 


e 


of all testimony o1 inforn ation presented by the witness. 
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In that sense, it says that the rules and evidence in a court of law 
do not apply. It is like any hearing before any commission or com- 
mittee. You do not have the same rules as you have in a common 
pleas court. 

Mr. CuenowetH. You do not follow the hearsay rule ? 

Mr. Kunzic. Not as such. We have tried constantly to stick as 
close as you can but not 100 percent. I must answer “No, not 100 
percent to excluding hearsay.” 

The footnote on page 7—it is the footnote to the rule I have just 
read—was put in because the question of cross-examination was given 
a great deal of study by the committee. 

We felt, as we have said here, and put in black and white for the 
people to read : 

The House Committee on Un-American Activities is a congressional committee, 
not a court. Moreover, the committee has neither the authority nor the vast 
powers of a court of law. 

I would like to comment on what Mr. Dies said, if you could take a 
man, as a judge can, and say, “You are in contempt,” and have some- 
body just grab him by the neck and out he goes to the nearest jail, you 
would not have these insulting witnesses and lawyers before the 
committee. 

We cannot do that. All you can do is put him out, and many times 
he just wants to be put out of the room and hopes to get put out of the 
room. 

Mr. Cuenowetu. Did you consider the possibility of contempt pro- 
ceedings in these rules? 

Mr. Kuwnzia. There is a brief point about that at the end. We did 
not go into contempt proceedings in detail because we felt that was a 
different type of rule. 

I would like to suggest to this committee that some thought—this is 
my own personal suggestion—be given to working out a system 
whereby you revise the power which was used, and is still 
inherent in the Congress of fhe United States, the House of Repre- 
sentatives, to hold someone in contempt before the bar of the House. 

I know probably it went out of practice years before because of the 
time element as much as anything else. You could just turn it over to 
the courts. If a person who was in contempt, in the real sense of con- 
tempt, where he gets up and uses, let us say, foul language to a chair- 
man of a committee, with the most insulting and vicious swear words, 
and everything else, if that person were taken by the Sergeant at Arms 
of the House, and it is very simple to draw up papers in an hour, taken 
over to the House and given a 20-minute hearing, and if lawyers 
particularly knew that could h: appen, and if the House did that, and 
if the man were then remanded to the District jail of the District of 
Columbia, or put in the guardhouse of the Sergeant at Arms, I think 
if that happened a few times you would see an amazing lessening of the 
disreputable and disgraceful behavior toward Congressmen that we 
have every day in the , week, 

Mr. Curnoweru. Do you not think there is a far more simple 
procedure than that whic h could be adopted ? 

Mr. Kunzia. I would hope so. 

Mr. Cuenowernu. You are talking of direct contempt; you are not 
talking about the violation of some committee order ? 
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Mr Ki NZIG. No. | abn not talking about whiat the witness cdloes as 
to his right by the fifth amendment. 

Mr. Scorr. You are talking about what might be called committee 
baiting carried to the extreme ? 

Mr. Kunzic. Contempt in the ordinary use of the word. 

Mr. Cuenowerit. | would be reluctant to recognize the inability and 
lack of authority of a chairman to deal with a situation like that. It 
Isa point I would like to explore a little further. 

Mr. Kunzic. I think it is a terribly important point. 

I think if many of the Congresmen were to come and sit in the audi- 
ence of the Committee on Un-American Activities and listen to the 
filth that the nine gentlemen on that committee have to listen to day 
after day—— 

Mr. Cuenowetu. Why do they take it 

Mr. Kunzic. As stated by Mr. Dies, and Mr. Velde yesterd: av, there 
is nothing much else you can do. If he answers the question, or takes 
the fifth amendment- 

Mr. Cuenowernu. That is the end of it 4 

Mr. Kunzic. That is it more or less. But suppose he is carrying on, 
yelling and that sort of thing. You throw him out of the room. Then 
many of the papers say that the man was mistreated by the committee. 

Mr. ( “HENOWETH. It looks like the committee is bei ‘ing mistreated by 
the witnesses. 

Mr. Kunzic. I can certainly say without prejudice that time and 
time again the committee is being mistreated by the witnesses. 

Mr. CHenowerH. A congressional committee should be looked upon 
as a committee where there is some concept of decency and respect for 
Congress. 

Mr. Kunzic. It should be. 

Mr. CuHenowetuH. The committee should command the respect of 
the witness. If the witness has no respect for the committee, let him 
say so and get out. 

Mr. Kuwzic. That is what he wants many times. He does not want 
to be questioned by the Committee on Un-American Activities. They 
love to be insulting and to be thrown out. 

Mr. Cuenowetu. What can you do with a witness like that / 

Mr. Kunzic. The answer is that there is no answer. 

Mr. Cuenowetn. There must be some answer. 

Mr. Kuwnzic. There should be. We have thought, worked, and 
studied. The only thing I can think of is to use ‘the power of the 
House. You can throw them out, but that does not solve the problem. 

If you want to get the testimony and get the answers to the questions, 
you have to play along. We had one witness before us some time ago, 
a witness by the name of Glasser. He was a professor at Rutgers. He 
went on and on and on. As a matter of fact, you were present, Mr. 
scott. 

It is not like a court of law. If a witness in a lawsuit in a court of 
law does not want to answer, or wants to ramble, he can ramble until 
the judge finally says, “If you don't answer this one way or another, 
I am going to hold you in contempt.” If he still rambles, the judge 
can have him taken to the jail. 

That was a most magnificent example of a witness going on and 
on while the chairman said, “Please answer the question.” And he 
said, “I don’t have to answer the question. 
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Mr. Cuenowetu. Then IJ think you are doing more harm than good. 
I did not realize that this was going on. 

Mr. Scorr. What Mr. Kunzig has suggested is one way by which 
such a witness could be brought to book, by using the majesty of the 
Congress as it was used in the old days, bringing the man before the 
bar of the whole House. 

Mr. Kunzic. I have discussed the matter with some gentlemen in 
the Library of Congress. They have been amazed that the House in 
recent years has not done this. 

Mr. Cuenoweru. Has this been a common experience 4 

Mr. Kunzie. With our committee, yes, sir. 

Mr. Cuenowetn. I just can’t believe that such a practice has been 
permitted to go on this long. 

Mr. Kunzic. You will have a situation where a witness will come 
in and give a complete diatribe, denouncing the committee up and 
down with the worst kind of filth. That is the story you will read 
the next day in the papers, and not one thing about the fact that other 
people have testified this man was a Communist. 

Mr. Scort. I can say that if you visit the committee a couple of 
times you will see the most extraordinary thing in Washington. 

Mr. Cuenowetn. I wonder if this proc edure has not brought about 
many of the complaints that Mr. Dies has referred to this afternoon. 

Mr. Kuwnzic. I do not know if it has necessarily brought that about. 

Mr. Cuenowetu. The people in this country are a little disturbed 
about the situation. If an average person would come to a committee 
hearing and witness what you have described 

Mr. Kunzic. We have found to our amazement that when our 
hearings are televised we get floods of letters, thousands of letters, all 
favorable to the committee. They are not re ading it. They are seeing 
it. They realize the behavior of the witnesses, and they are never 
sympathetic to the witnesses. 

The very next thing is “Televised hearings.” I might add that our 
rule on television is fairer than the rule proposed by the bar associa- 
tion. We have here: 





Upon the request of a witness that no telecast be made of him during the 
course of his testimony, the chairman shall direct that television cameras re- 
frain from photographing the witness during the taking of his testimony. 

That has been our practice. We have found out a surprising thing 
particularly in Los Angeles, when we said to certain witnesses who 
refused to be televised, that we would hold them off until later. A 
few days after the other witnesses, who had been televised got through, 
those who had refused came back and wanted to be televised, said that 
their rights were taken away from them. 

Mr. Scorr. Your 14th rule touches on.something that Mr. Javits 
spoke about here. Tell us about that. 

Mr. Kunzic. We wanted to put down clearly that no committee 
reports of publication shall be made a release to the public without 
the approval of the majority of the committee. 

We are referring to reports as against testimony. We specifically 
put this in, although it is, frankly, redundant : 

No summary of any committee report of publications and no statement of the 


contents of such report of publications shall be released by any member of the 
committee or staff, prior to the official issuance of the report. 
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That has been the procedure, but we wanted to make sure it was the 
procedure. 

“Witness fees and travel allowance.” That is to clarify it for the 
witness so that he will know where he is to collect his money. 

“Contempt of Congress.” We wanted to make it plain to every 
witness that no one can be held in contempt until the committee has 
met and voted that recommendation. Lots of people think that a con- 
tempt is something that one or two people dream up. 

Mr. CuenowerH. How many contempt citations have you had? 

Mr. Kunzic. I cannot answer that. There have been none at the 
moment, and I do not think there are more than 6 or 7. 

Mr. Cuenowertu. In the entire life of the committee ? 

Mr. Kuwnzie. I cannot answer that. 

Mr. Scorr. You had something like 50 in 1 proceeding. 

Mr. Kunzic. The last is “Distribution of rules.” It states that all 
witnesses shall be furnished a printed copy of the rules of procedure 
of the committee. 

I do not profess to say that these are perfect, but I think that when 
a committee for the first time in 16 years of its existence puts it down 
in black and white, a series of rules to give to every one, 1f publicized 
properly, if people are fair about it, it should answer a lot of questions. 

Mr. Smiru. These rules are very recent ? 

Mr. Kunzic. This morning. 

Mr. Curnowetnu. I am impressed with the fact that you have done 
a good job on this code. You have covered a number of points that 
other witnesses have commented on. 

Mr. Scorr. Yes, a number of these things seem to be very much 
to the credit of the committee. I will not keep you, Mr. Kunzig, 
because Representative Hoffman has come in and we told him we would 
call him as soon as he came. 

Mr. Kunzie. Thank you, Mr. Chairman. 


STATEMENT OF CLARE E. HOFFMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Horrman. Mr. Chairman and members of the committee, I 
appreciate this opportunity to be here. I might identify myself as 
Clare E. Hoffman, residing ¢ at Allegan, Mich., a country town of 5,000 
people. My age is 77 and 7 months. I have practiced law. 

Mr. Cuenowetnu. Practiced law ? 

Mr. Horrman. My occupation is that of a farmer. I have practiced 
law since 1897 when I was admitted to the bar at the age of 21, until 
1935. Since that time I have not 

Mr. Scorr. You have not mentioned your chairmanship. 

Mr. Horrman. Of what? 

Mr. Scorr. Of your committee. 

Mr. Cuenowetu. He has not mentioned that he is a Member of 
Congress. 

Mr. Horrman. I will come to that later. I do not want to cause 
on the record any reflection upon the other Members of Congress by 
claiming to associate with them. 

My practice extended from assault and battery cases to murder. 
On the civil side, it extended from suits over trading horses to mal- 
practice suits, suits against lawyers, which, in the case of the mal- 
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practice suits and the suits against lawyers, were suits in which they 
had misappropriated clients’ funds. The ‘y were rather heated and 
tended to disrupt court proceedings. I never have practiced probate 
or corporation law of any kind. My work has been mostly jury work, 
with some work before the judges. 

When I became chairman of a committee for the first time in the 
sOth Congress, there I had to make a choice of either the Committee on 
Labor or of Government Operations to have the committee adopt the 
rules which prevailed in courts, which would have cut out hearsay 
and, in the main, require orderly proceedings. 

Mr. Meader, another attorney of some distinction from Michigan, 
opposed that move. So we adopted the rules I have here. 

Mr. Scorr. Without objection, those rules will be made a part of 
the record at this point. 

(The rules referred to are as follows :) 


Resolved, that 

(1) after the adoption of this resolution, special subcommittees may be created 
only upon the approval of the full committee ; and 

(2) upon the expiration of the 10th day following the day on which this res- 
olution is adopted, each special subcommittee heretofore created shall sease to 
exist, unless, after the adoption of this resolution and prior to the expiration of 
such 10th day, the continuance of such special subcommittee shall have been 
approved by the full committee ; and 

(3) each regular subcommittee is hereby authorized, for purposes of the con- 
duct of studies and investigations coming within its jurisdiction— 

(a@) to appoint, fix the compensation of, and remove, such experts, special 
counsel, and such clerical, stenographic and other assistance, as it deems 
necessary, the compensation of such personnel to be paid out of the funds 
available to the subcommittee under House Resolution 150; and 

(b) to sit, hold hearings, and act at such times and places within or out- 
side the United States, whether or not the House is in session, is in recess, 
or has adjourned, to require by subpena or otherwise the attendance of such 
Witnesses and the production of such papers, documents, and books, and 
to take such testimony, as it deems necessary: and any such subpena 
may be issued under the signature of the chairman of such subeommittee 
or by any member of such subcommittee designated by such chairman and 
may be served by any person designated by such chairman or member; and 

(4) the jurisdiction, membership, and chairmanship of the Executive and 
Legislative Reorganization Subcommittee, the Military Operations Subcommittee, 
the Public Accounts Subcommittee, the Intergovernmental Relations Subcommit 
tee, and the International Operations Subcommittee shall be as specified in the 
printed legislative calendar of this committee for April 1953 (No. 2), unless modi 
tied hereafter by action of the full committee ; and 

(5) The chairman and the ranking minority member shall serve as ex officio 
members of each subcommittee and shall have the right to vote on all matters 
before the subcommittee ; and 

(6) the rules, policies, and minutes of this committee, as heretofore in force, 
ire hereby repealed and superseded to the extent that they are inconsistent with 
the foregoing provisions of this resolution. 

Mr. HorrMan. Yesterday the committee repealed some of our 
rules and adopted certain other rules which established 5 subecommit- 
tees of our committee. As the parliamentarian said today, they are 
separate, regular standing committees of the House, a proceeding 
which I would ask all chairmen to avoid, the establishment of regular 
subcommittees, because if you do ultimately they take over the juris- 
diction of a full committee. 

I think that is all I care to say. I will leave the rules with you. 
They speak for themselves. 

On the question of television, it was my opinion, because television 
was comparatively new, especially in the smaller towns, that it might 
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cause attorneys and witnesses to get in focus so that the picture would 
be on, that it might be disturbing. But I learned, for example, in Los 
Angeles recently, within the last 2 or 3 weeks, that the people take an 
intense interest in it in Los Angeles. I believe it was because that 
was the first television from their own home city. 

You had to cut off your phone at night because they were all the 
time calling you up complimenting you or criticizing you or giving 
you advice. So we established a rule that if anyone objec ted, because 
of the judge’s decision in Chicago, we would not insist. 

I have had a great deal of trouble—I should not say that—there 
has been more or less disturbance in the hearing rooms where people 
who were later known as Communists insisted upon speaking their 
piece. I always tried to cut them off, although the rules do not make 
any provision for that. 

I recall when John Lewis was before the House Committee on Edu- 
cation and Labor, of which Mrs. Norton was chairman. He started in 
on a very violent personal attack on Judge Smith, who was sitting 
here. He was no way involved in the legisl: ation or the hearing, but 
Mrs. Norton let him go on until—I talked as loud as he did—and the 
stenographer wasn't getting anything, and then he gave up. There 
ought to be some rule to provide for such situations. 

Mr. Scorr. You do not recommend that as a regular procedure ? 

Mr. Horrman. Yes, if you want publicity I say that is a sure way of 
getting it. 

Mr. Scorr. There ought to be a better way to prevent attacks upon 
our honored colleagues. 

Mr. Smirx. Do not do it on my account. ‘ was very helpful. 

Mr. Horrman. I imagine so, just as in my case. All the publicity 
by Walter Winchell, Drew Pearson and the C 1O enabled me to get 
73 percent of the votes in my State, which was the highest percentage 
lever got. I think that is all I have. 

Mr. Scorr. The rules seem to be working well, Mr. Chairman ? 

Mr. Horrman. Our rules? 

Mr. Scorr. Yes. 

Mr. Horrman. Yes, where they are regarded. My _ principal 
trouble is that the members down in the committee insist—I will not 
say the members—most of the members are very courteous. We have 
no trouble, except with one or two. They are members of long stand- 
ing in Congress and they just assume the r ight. 

[ think Judge Smith is familiar with the procedure and knows to 
whom I refer. They speak any time and talk continually. 

I broke that up one day. They would not listen to me as chairman. 
I broke it up by bringing in a recorder and putting it in the center of 
the table. It was recording all of the meeting. When they asked 
what it was for, I said, “I ask you folks to listen in and hear what you 
sound like when you start off this way.” That brought pretty good 
results. They quit. I did not have to bring it in only that one time. 
That was one helpful way. 

Mr. Cuenowern. Mr. Hoffman, you understand the purpose of this 
hearing and why we are here. The resolution has been introduced 
before the Rules Committee requesting the House to establish a code 
of ethics or procedure to conduct congressional hearings and investiga- 
tions. Do you think such a code or set of rules is necessary # 
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Mr. Horrman. As long as you have an experienced chairman I do 
not think there is any need for it at all. But new members and some 
old members who are not chairman sometimes insist, and it is helpful 
to the chairman if he can say, “Well, under rule so-and-so you are out 
of order.” 

Mr. CurenowerH. Should that be left to the individual committees or 
House as a whole to try to adopt such rules? Here is a set of rules 
just adopted by the House Committee on Un-American Activities, and 
you have a set of rules for your committee. The situation may be dif 
ferent in different committees. Do you think it would be possible for 
the House to agree on a set of rules that would apply to all committees 

Mr. Horrman. Of course, you can make rules, but it is just like any 
administration with laws. If they want them, and want to enforce 
them, they will; if they want to put their own interpretation on them— 
I can't answer that. 

Mr. Scorr. Mr. Chairman, it might be possible, though, for the 
House Riles Committee, do you not think, to indicate to the com 
mittee, taking the excellent example of your rules, and the rules of 
other committees, that some protection could be accorded to the con 
gressional committees themselves, to wit, to the witness and to the 
counsel by having the committees that are engaged in investigation 
adopt rules of procedure, so there will be some rules, and have them 
available to the persons who come before the congressional committees ¢ 

Mr. Horrman. If you make them few and simple, I think it would 
be very helpful. If you go into detail, I am afraid you will not accom 
plish your purpose. 

Mr. Smrru. Did you not say these rules had been, many of them, 
re pealed . vesterday ? 

Mr. Horrman. Not a lot of them. The ‘y repealed some of them. 
There is a whole page in there that they repealed. That was only 
because the subcommittees that I had established wanted to attain the 
status of regular standing committees of the House. For example, 
they provided that the subcommittees should select their own em 
ployees. There was no limitation as to number or financial arrange 
ments as to their compensation. They could hold hearings anywhere 
in the United States or in foreign countries. Of course, the House 
Rules should take care of that, otherwise they will run wild. 

Mr. Scorr. Could you supply us with these new rules, Mr. Hoffman, 
these amendments to the rules? 

Mr. Horrman. They areallinthere. I brought them over. 

In drafting those rules I tried to protect the witnesses. I think we 
should avoid giv ing a witness an opportunity to have an attorney come 
in and cross-examine. I do not subseribe to that at all. It is not a 
court. It is more of an investigation. 

Mr. Smrru. You never would get anywhere if you did that. 

Mr. Horrman. No, you never would. We had some of that on 
Education and Labor when Nathan Witt, and some others who were 
attorneys in the case, later known to be Communists, disrupted the 
whole hearing. You cannot get anywhere. 

Another thing is that I think a rule could be adopted concerning 
members of the committee who come in late. We used to have some 
members on Expenditures who would never get around until 15 or 20 
minutes after we started. We had some on Agriculture. 
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The gentleman from Wisconsin, Jerry Boyler, who is here no longer, 
came in and then insisted on going over the same topic. Judge Jones 
had the finest system I ever served under. He kept the questions con- 
lined to the issue. They had to be relevant to the question the com- 
mittee was discussing. They could not be long, rambling questions. 
I think one of the troubles is that a Congressman who has been a 
chairman of a committee or is a ranking member starts off and then 
never stops. I know one chairman who started at 10 o'clock and con- 
tinued to 12. He had charge and no one else. 

Mr. Chenoweth will recall that in the 80th Congress I adopted the 
practice of starting with the minority members for questioning. Some 
of the older members thought that was foolish. It worked all right 
because the newer men did not know the issue anyway, and it did not 
take much time. They usually passed, and it avoided somebody at 
the top, who liked to make a speech like I am doing here now, from 





just continuing on indefinitely. 

Mr. Cuenowernu. As a matter of fact, a good deal depends on the 
chairman of a committee. 

Mr. Horrman. Absolutely. Judge Jones did not need any rules. 
Judve Jones called the meeting at 10 o'clock. You could be there at 
(0 o'clock and business started. That was it. I served under Judge 
Smith on special committees. He followed the same course. He con- 
fined the issue to what was before us. 

Mr. Scorr. I would like to Say this off the record. 

(Diseussion off the record.) 

Mr. Scorr. Thank you very much, Mr. Hoffman. 

Mr. Horrman. I will advise my constituents that I have appeared 
hefore this subcommittee and those serving on it. 

Mr. Scorr. We will recess until further notice. 

(Whereupon, at 4:40 p. m., the committee recessed.) 


HEARINGS BEFORE THE SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE COMMITTEE ON RULES 


TUESDAY, AUGUST 4, 1953 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE CoMMITTER ON RULES, 
Washington, D.C. 

The subcommittee met at 10:30 a. m. in the committee room of the 
House Committee on Rules, the Honorable Hugh Scott (chairman of 
the subcommittee) presiding. 

Mr. Scorr. The subcommittee will come to order, please. 

Mr. Meader, a Member of Congress from Michigan, will be our first 
witness. Mr. Meader, will you start off informally ¢ 


STATEMENT OF HON. GEORGE MEADER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Mreaper. Mr. Chairman and members of the committee, I might 
start off by saying why I am so interested in the matter of rules of 
procedure for committees of Congress. Perhaps for the record I could 
state briefly my background. 

I am an attorney and I was a prosecuting attorney at Ann Arbor, 
Mich., when I was invited to become assistant counsel to the Truman 
committee July 1,1943. I served with that committee for 4 years and 
became chief counsel of the committee under Senator Mead in 1945. 

Subsequently, in 1950, IT was chief counsel for the Fulbright com- 
mittee, a subcommittee of the Senate Banking and Currency Com- 
mittee, investigating the Reconstruction Finance Corporation. 

It is primarily because of that work that I have seen the difficulties 
under which an investigating committee labors and why I am fearful 
of the effect of establishing rigid rules of procedure on the ground 
that they might limit and hamper the factfinding activities of congres- 
sional committees. 

I might say that this is my political philosophy about the investi- 
gative power of Congress: That I feel that the Congress has failed 
to keep step with modern developments in this country and that. it 
has permitted too much policymaking authority to gravitate away from 
it to the executive branch of the Government. The only way I see 
that that power can be recalled is through the expans ion of the inves 
tigative activities, so that the committees of the Congress can penetrate 
below the surface of subjects and get into the facts and details and 
base their judgment upon facts rather than upon emotional generali- 
ties. They can then write their policy in more specific and less am 
biguous terms. 
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And, of course, the factfinding function of the Congress is useful in 
seeing how the laws are administered once they are enacted. 

For that reason, anything which tends to limit or impair the fact- 
finding activities of the Congress, in my judgment, is not in the public 
interest. 

I have gone over the various proposals. I might say that the Keat- 
ing bill and the Javits bill are not dissimilar from a joint resolution 
introduced by Scott Lucas, Senator Lucas, I believe, in the 8st 
Congress. 

I wrote an article for the Michigan Law Review which analyzed 
that proposal. I would be glad to leave copies of 2 articles, 1 in the 
Michigan Law Review and 1 in the University of Chicago Law Re- 
view, which deal with the rules for congressional committees. 

Mr. Scorr. I wish vou would. We will admit them as a part of the 
transcript and ask that the reporter insert them as a part of the record. 

(The articles are as follows:) 


rom the University of Chicago Law Review, vol. 18, 
No. 3, spring 1951] 


[ Re nted for private circulation 


CONGRESSIONAL INVESTIGATIONS: IMPORTANCE OF THE FACTFINDING PROCESS 


By George Meader, United States Representative (Republican, Second District, 
Michigan ) Formerly counsel for the Truman-Mead committee and the Ful- 
bright committee of the United States Senate 


The investigative power of the Congress is the means through which Congress 
may, if it has the mind to do so, reassert the policymaking authority intended to 
be vested in it by the drafters of the Constitution 

Our national economy has developed amazingly in our rather brief national 
history of a century and a half, but our National Legislature has failed to keep 
pace with the demands upon it for the development of sound national policies and 
programs in a modern, complex, and mechanized society. The weakness in the 
Congress has resulted in the delegation to the executive branch of the Govern- 
ment of vast legislative authority Legislation frequently is drafted in the de- 
partments or bureaus and presented to the Congress as an administration “must” 
bill. Loyal administration committee chairmen or committee members are ex 
pected to force the passage of such a bill with a minimum of amendments. This 
weakness also has induced Congress to announce broad objectives in general 
terms, then create boards or commissions with extensive but loosely defined 
authority to accomplish these objectives. The net effect of this weakness on the 
part of Congress is that national policies are not originated and determined by 
the representatives of the people, but for the most part are originated in, then 
spelled out by, the executive branch of the Government. This method of legis- 
lating is not in the interest of true democracy 

If this trend continues, with Congress becoming weaker and the executive 
branch of the Government becoming stronger, the adoption of national policies 
through elected representatives will be a mere fiction. When that time arrives 
the equilibrium designed by those who drafted our Constitution will have been 
upset, and the protection of our citizens, through the system of checks and bal- 
ances, from abuses of public power will have vanished. Equilibrium will be re 
stored between the executive and the legislative branches only when Congress so 
equips itself that it can independently, and in its own right, originate and adopt 
national policies, expressed in sufficient detail and in unambiguous terms, and 
wheh, in the judgment of the Congress, are in the best interest of the country. 

I know of no means whereby Congress can assert its authority over national 
policies except through the expansion and improvement of its investigative power. 
In the field of debate, facts and logic are the only effective weapons. Control of 


the facts is control of the ultimate result. A Congress which is poorly equipped 
io gather facts, to sift them and make certain of their reliability, is a weak Con- 
egress \ Congress which lacks an effective factfinding instrument is at the merey 


of the executive branch of the Government whose 2 million employees can gather 
information and, through omission and inclusion, through coloring and slanting, 
can support any program the administration cares to advance. There is power 
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in facts. To decide without knowing the facts is certain to lead to error and 
unsupportable positions 

August 7, 1944, President (then Senator) Truman, in announcing on the floor 
of the United States Senate his resignation as chairman of the Special Committee 
Investigating the National Defense Program, said: - 

“In my opinion, the power of investigation is one of the most important powers 
of the Congress. The manner in which that power is exercised will largely deter 
nine the position and prestige of the Congress in the future. An informed Con 
gress is a wise Congress; an uninformed Congress surely will forfeit a large 
portion of the respect and confidence of the people. 

“The days when Webster, Clay, and Calhoun personally could familiarize 
themselves with all the major matters with respect to which they were called 
upon to legislate are gone forever. No Senator or Representative, no matter how 
able or diligent, can himself hope to master all the facts necessary to legislate 
wisely. 

“The accomplishments of the Truman ecommittee—and I am referring now to 
the other members of the committee and its staff, rather than to myself—present 
an example of the results that can be obtained by making a factual investigation 
with a good staff. Similar accomplishments can be made by other special com- 
mittees, as well as the standing committees of the Congress, and I particularly 
urge upon the Senate that it be liberal in providing ample funds for the prosecu- 
tion of proper investigations. The cost of a good investigation is negligible when 
compared with the results which can be obtained.” * 

No reference to the investigative power of Congress can be found in the Consti 
tution, yet its existence is well established.? Before our Nation was born, the 
English Parliament and the colonel legislatures exercised investigative powers.* 
The power of Congress to “send for persons and papers” is said to be a necessary 
adjunct to legislative power, since it enables Congress to inform and enlighten 
itself before enacting laws.‘ 

The basis for implying the existence of the investigative power of Congress 
furnishes the guide to its proper exercise as well as the direction of its develop- 
ment into a more useful instrument of a democratic system of government. In 
our modern, complex national economy, with its intricate and multitudinous inter 
relationships, regulations and controls can no longer be adopted by simple, broad 
generalities but must be based upon thorough knowledge of the detailed facts, the 
conflicting special interests and the general public interest. The effects of pro 
posed legislative action may thus be intelligently calculated, wise policies decided 
upon, and enactments stated in clear and unambiguous terms. 

Primarily what Congress requires to expand and strengthen its investigative 
activities is the will to do so. Possessing the power to appropriate, Congress 
can spend on its own activities such sums as it believes necessary to discharge 
properly its policymaking function. In the preparation of this article, I sought 
to learn what information existed to show, for various periods in this Nation's 
history, the size of investigative staffs employed by the Congress. 

The only immediately available comparison is that in 1944 the combined pro- 
fessional and clerical staffs of all the committees of both the House of Representa- 
tives and the Senate numbered 521, while in 1950—in the 2d session of the Sist 
(‘ongress—the total was 614. Of the latter, 290 were professional people and 32 
were Clerical. This information, although sketchy, indicates: 

First, that in the past 6 years ,there has been no pronounced expansion in in 
vestigative staffs. This is particularly so when it is remembered that the Legis 
lative Reorganization Act of 1946° authorized 4 professional and 6 clerical posi 
tions for each committee. 

Second, committee staffs, considered as a whole, are small in relation to the 
tremendous responsibilities of the Congress, since they amount, even including 
clerical personnel, to about one staff member for each Member of Congress 

It might be said that two things are prerequisite to more intensive investiga 
tion: first, the will to investigate, and, second, the staff. With respect to the 
will to investigate, there probably has been no dearth of resolutions offered by 
individual legislators throughout the years, urging that this or that phase of our 
national activity be investigated. As is the case with legislative bills 
many of these resolutions never get beyond the stage of reference to a committee 
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and, indeed, some of them may not have been seriously pressed by their sponsors. 
A study of the history of such resolutions would be interesting and might disclose 
reasons Why Congress, in the past, failed to develop its investigative activities so 
as to keep pace with the very rapid growth and development of our national 
economy 

It is suggested that one reason for the lack of investigative activity is that 
efforts to look into matters which might embarrass the administration have been 
suppressed by committee chairmen and other influential legislators friendly to 
the administration. A further explanation is that it may have seemed to legis- 
lators that there is presently so much demand upon their time for legislative 
work and for service to their constituents that they are reluctant to assume the 
additional burden of extended inquiries. A still further reason might exist in 
the reluctance of some legislators to appoint investigative staffs for fear that 
the credit and publicity attendant upon an investigation might go to the hired 
investigator rather than to the legislator. It appears to me that none of the 
foregoing possible reasons for the reluctance of Congress to expand its investiga- 
tive activities have any basic validity. 

Congressmen and Senators should be friendly and cooperative with the execu- 
tive branch of the Government. But they should never lose sight of the fact that 
under our Constitution their responsibility is to the electors, and that they are 
sworn to exercise their independent judgment in enacting policies in the public 
interest. Undue subservience to the executive departments and agencies, who, 
through the use of public money appropriated to them, frequently have been 
able to lobby effectively, is out of harmony with the basic constitutional philos- 
ophy of the separation of powers 

Lack of time is no valid excuse for failure to investigate. The importance of 
sound, factual knowledge, as a basis for legislation, is so great that other activ- 
ities of a legislator must give way to the development of salient facts, without 
which an intelligent and wise policy cannot be determined. Through organiza- 
tion and delegation of functions, supervised and controlled by the legislators, the 
factfinding job can be performed by subordinates without excessive drain on the 
personal time of the legislator 

One need only to reflect momentarily on the wording of statutes which authorize 
the President to perform certain acts, which he, in turn, redelegates to the 2 mil- 
lion or more employees in the Federal Government, to realize that the drains on 
the personal time of the individual legislator can be lessened if he is provided with 
udequate assistanee. 

Neither should there be any competition for publicity and credit. This matter 
should clearly be within the control of the legislator and the committee, since 
the right to discipline subordinates for the issuance of statements to the press 
is inherent in the control of the compnittee over its staff. In fact, it is unsound 
for the responsibility for statements of policy, or, statements of fact resulting 
from investigative work, to be delegated to one who is no directly responsible 


to the electorate. Of course, it is necessary for a legislator or committee to 
rely upon the work of Committee investigators, but whatever is done is the act 
of the legislator and not the subordinate. The head of any organization cannot 


shirk responsibility for the discharge of functions vested in him. 

The failure of Congress to acquire adequate investigative staffs is difficult 
to justify. One suggested reason is that, although Congress appropriates bil 
lions of dollars to executive departments, it is very niggardly when spending 
money on itself, for fear of retaliation by the electorate. I cannot say whether 
indiscriminate propaganda has originated in the executive branch of the Gov 
ernment, with the purpose of curbing congressional activity and maintaining the 
power of the executive branch over legislation. Neither can I say whether the 
press, with or without any malicious intent, emphasizes and exaggerates any 
mean or low qualities which may appear in Congressmen and Senators. These 
luay provide some basis for the fears of individual Congressmen that the ex- 
penditure of any substantial sum of money on Congress itself might result in 
their subsequent defeat at the polls Sut, in my judgment, this is far from 
a well-founded reason for Congress’ failure to expand its investigative activities, 

I believe that if Congress properly presented its case to the public, efforts to 
place its action in an unfavorable light would fail. I believe the temper of 
the people is such that a curb on the executive power through the more effective 
exploration of specific Federal activities would be popular under present con- 
ditions. I believe the people could readily understand that the expenditure 
of a few million dollars on the strengthening of Congress and its means of ob- 
taining information about public affairs could well result in the saving of billions 
of dollars in the operation of the executive branch of the Government. 


LEGISLATIVE PROCEDURE 69 


Instances of nepotism, kickbacks and other reprehensible activities on the part 
of individual Congressmen in the past, which have been so well publicized, 
might mitigate against public acceptance of an expanded staff for Congress 
For this reason, it is extremely important that individual legislators refrain 
from using for their personal gain any funds provided for the discharge of their 
publie functions. Also, it is important that Congress itself call attention to such 
instances when they occur and discipline Members who disregard their public 
trust. 

In the selection of investigative staffs, it is important that extreme care be 
exercised. Versons should be chosen for their unquestioned loyalty to the Con- 
eress (it is an undesirable practice to borrow personnel from the executive 
branch of the Government), for their care in exploring questions which may 
be submitted to them for investigation, for their impartiality, for their discre 
tion, and for their diligence. The success of an investigation probably depends 
more upon the quality of the personnel conducting it than upon any technique, 
precepts or rules which can be stated. 

I can visualize no way Congress can be induced to expand and improve its 
investigative activities except through a natural growth resulting from com- 
petent and successful investigations. It seems to me that investigations which 
enjoy wide public acceptance, and bring deserved credit to those conducting 
them, may well awaken the interest of other legislators in initiating investiga 
tions, and, at the same time, enjoin upon them a high level of statesmanship 
in their conduct. Positions on investigative staffs should be made sufficiently 
attractive so that men of ability can afford to accept them. Properly developed 
investigations cannot only provide Congress with factual information necessary 
to intelligent decisions, but can also test the arguments for and against a par 
ticular course of action. 

When legislation comes to be based more upon studies of fact and less upon 
generalities, emotions, and prejudices, our system of government by the people 
through elected representatives will have proved itself workable in a modern, 
complex society. 


LIMITATIONS ON CONGRESSIONAL INVESTIGATION 


By George Meader, former Chief Counsel Senate War Investigating Committee ; 
member Michigan bar 


I, USEFULNESS OF THE INVESTIGATORY FUNCTION 


Increasingly, Federal laws embodying far-reaching national policies are being 
couched in broad and general terms. The effect of this type of legislation is to 
place wide discretionary powers in administrative officials and to throw upon the 
courts an immense burden of interpretation in applying general principles to 
specific factual situations. There have been sensational instances of hasty 
passage of corrective legislation made necessary by court decisions interpreting 
a poorly worded law in a way Congress did not intend, such as the portal-to- 
portal * and overtime-on-overtime * decisions. Meanwhile, the practicing lawyer 
is at a loss to advise his clients of the effect of such legislation upon their lives 
and businesses until the attitude of the administrative officials and the courts 
becomes known. Even then, there is no assurance that such attitudes will remain 
fixed. 

The administrative tribunal exercising legislative, administrative, and judicial 
functions in derogation of our doctrine of separation of governmental powers has 
evolved and flourished in the last few decades largely because Congress has been 
unable to do more than to state a broad policy in general terms and create 
a commission to carry it out 

This situation has developed because our national economy has grown rapidly 
in size, organization, and complexity while Congress has remained static. Until 
Congress equips itself with a sizable and competent staff, it will not be able to 
Write its legislation in clear and specific terms and recall to itself the legislative 
power it has lost in the last few decades 

The foregoing should not be constructed to mean that quasi-legislative powers 
should not be vested in administrative agencies. The question is one of degree. 
lor example, the decision of the Federal Trade Commission relating to the 
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basing point pricing system in the cement industry, recently upheld by the 
Supreme Court,’ involves a basic national economic policy of an order that 
should be determined by the elected representatives of the people, rather than 
by an appointive commission acting under a broad delegation of authority. 

Congress must be strengthened if the balance of separate governmental powers 
is to be restored. That strengthening may best be brought about by the develop- 
ment and effective use of the congressional investigative function. 

August 7, 1944, President (then Senator) Truman, in announcing on the floor 
of the United States Senate his resignation as chairman of the Special Com- 
mittee Investigating the National Defense Program, said: 

“In my opinion, the power of investigation is one of the most important powers 
of the Congress. The manner in which that power is exercised will largely 
determine the position and prestige of the Congress in the future. An informed 
Congress is a wise Congress; an uninformed Congress surely will forfeit a large 
portion of the respect and confidence of the people. 

“The days when Webster, Clay, and Calhoun personally could familiarize 
themselves with all the major matters with respect to which they were called 
upon to legislate are gone forever. No Senator or Representative, no matter 
how able or diligent, can himself hope to master all the facts necessary to 
legislate wisely. 

“The accomplishments of the Truman committee—and I am referring now 
to the other members of the committee and its staff. rather than to myself 
present an example of the results that can be obtained by making a factual 
investigation with a good staff. Similar accomplishments can be made by other 
special committees, as well as the standing committees of the Congress, and 
I particularly urge upon the Senate that it be liberal in providing ample funds 
for the prosecution of proper investigations. The cost of a good investigation is 
negligible when compared with the results which can be obtained.” * 

No reference to the investigative power of Congress can be found in the Con- 
stitution, vet its existence is well established. Before our Nation was born, the 
English Parliament and the colonial legislatures exercised investigative powers.° 
The power of Congress to “send for persons and papers” is said to be a neces- 
sary adjunct to legislative power, since it enables Congress to inform and 
enlighten itself before enacting laws.° 

The basis for implying the existence of the investigative power of Congress 
furnishes the guide to its proper exercise as well as the direction of its develop- 
ment into a more useful instrument of a democratic system of government. In 
our modern, complex national economy, with its intricate and multitudinous 
interrelationships, regulations, and controls can no longer be adopted by simple, 
broad generalities but must be based upon thorough knowledge of the detailed 
facts, the conflicting special interests and the general public interest. The effects 
of proposed legislative action may thus be intelligently calculated, wise policies 
decided upon, and enactments stated in clear and unambiguous terms, 


If. SPECIAT. INVESTIGATING COM MITTEES 


Although the Legislative Reorganization Act of 1946° did not abolish special 
congressional investigating committees by its terms, the SOth Congress did not 
create new special committees and the Senate drastically reduced the powers 
of an outstanding special committee, the Special Senate Committee Investigating 
the National Defense Program (the former Truman committee). The Senate 
of the Sist Congress has allowed another special committee to expire, the Special 
Committee To Study the Problems of Small Business. The theory of the Legis 
lative Reorganization Act was that standing legislative committees should do the 
investigative work of the Congress.” Senate committees were given the subpena 
power to that end.” However, it is not alone the power of a committee but the 
ability and energy of its chairman and its members in exercising that power 
which determine the extent and vigor of congressional investigating activity. 

The history of congressional investigations shows that, for reasons unnecessary 
to discuss here, standing legislative committees have not demonstrated great 
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interest in conducting penetrating investigations. The practical effect, therefore, 
of stifling the creation fo special investigating committees is to weaken, not to 
strengthen and expand, the investigative function of the Congress. 


III, PROPOSED LEGISLATION 


A further limitation of the investigative function of Congress is contained in 
proposals now before Congress to establish procedural rules for congressional 
committees designed to prevent abuses to witnesses and others in committee 
hearings and reports. 

On January 5, 1949, Senator Lucas, majority leader of the Senate, introduced 
Senate Concurrent Resolution 2” to establish certain procedural rules for con- 
gressional committees. This resolution is identical with Senate Concurrent 
Resolution 44, introduced by Senator Lucas on February 25, 1948.” 

Companion resolutions to Senate Concurrent Resolution 2 were introduced in 
the House of Representatives on January 38, 1949, by Representative McCormack, 
majority leader of the House of Representatives,” and on February 2, 1949, by 
Representative Sabath, chairman of the Rules Committee of the House of 
Representatives.” 

Similar resolutions and bills have been introduced by Representatives Holi- 
field * and Buchanan.” 

For present purposes, it is sufficient to discuss the rules contained in Senate 
Concurrent Resolution 2, which is set forth in full in appendix to this article 


IV. PROCEDURAL RULES FOR COMMITTEES 


The gist of Senate Concurrent Resolution 2 is to give certain rights to any 
individual considering himself defamed by evidence presented to congressional 
committees, to give certain rights to witnesses, and to impose certain limitations 
upon committees, their members and employees. 

Any person who believes that evidence given in a public hearing of a committee 
defames him or otherwise adversely affects his reputation may: (1) file a 
sworn statement for the record; (2) testify personally in his own behalf; (3) 
require the committee to produce up to four witnesses in his behalf; (4) examine 
such witnesses, either personally or by counsel; (5) require the committee to 
procure the appearance of adverse witnesses; and (6) cross-examine adverse 
witnesses, personally or by counsel, but for not more than 1 hour as to each 
such witness. 

Persons granted these rights may file a petition with the committee, whereupon 
it is mandatory for the committee, within 10 days, to fix a time and place for a 
hearing to be held within 30 days after receipt of the petition. 

Witnesses before committees, in either public or executive hearings, are given 
the right to be accompanied by counsel and to have a copy of the transcript of 
their testimony. 

A committee is prohibited from (1) receiving evidence not relevant to the sub 
ject of the hearing, (2) publishing reports except after majority approval at a 
meeting called upon proper notice, and (38) publishing a statement or a report 
alleging misconduct or containing other adverse comment regarding any person 
without advance notice to such person. 

Committee members and employees are prohibited from speaking or writing 
about the committee for compensation. 

“Committee” is defined to include a standing or select committee of either 
House of Congress, joint committees, and all subcommittees. 

Senator Lucas, in discussing the introduction of Senate Concurrent Resolution 
44, announced on the floor of the Senate his support of the proper exercise of the 
investigative function of Congress. He contended, however, that the Senate War 
Investigating Committee’s investigation of Howard Hughes had brought that 
committee and the Senate into disrepute and cited a number of editorials in sup 
port of that contention. He argued that requiring committees and their members 
and employees to be fair would enhance public respect for congressional investiga 
tions, thus strengthening them.” 
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It can be conceded that the strength and value of a congressional committee 
is derived from its public acceptance and prestige and that unfairness of congres- 
sional investigators detracts from the reputation of a committee and the Congress. 
However, it is doubtful that the provisions of Senate Concurrent Resolution 2 will 
succeed in preventing abusive action by legislators. On the other hand, the pro- 
posed rules will seriously impair both the investigative and legislative work of 
( ongress 


V. COMMENT 


Senate Concurrent Resolution 2 seeks to give persons claiming to be defamed 
their “day in court.” A legislative committee is not a court and cannot effectively 
discharge its investigative and policymaking duties operating as a court, with 
pleadings, motions, arguments, and rules of evidence. Furthermore, Senate Con- 
current Resolution 2 gives persons claiming to be defamed more than a day in 
court. No court in which allegedly defamatory testimony might be received would 
halt the trial of the case to permit the aggrieved person to intervene and offer 
evidence as to the damaging remark 

Courts retain control of their proceedings at all times. The discretion of the 
judge is the final authority in his court, subject only to appeal. <A legislative 
committee, however, under Senate Concurrent Resolution 2, would have no dis- 
cretion whatever as to whether a hearing should be held, who should be called 
as witnesses, the propriety of questions asked upon examination or cross-exam- 
ination, or the contents of statements to be filed with the committee as a part of 
its record 

If the committee sought to exercise such discretion, it would be subject to the 
charge that it was not sincere in its purpose to give a fair and complete hearing. 
If the committee does retain such discretion, the rules have little meaning because 
a majority of a committee can now insist upon “fairness” if they can agree on 
what is fair 

The fees and travel expenses of witnesses, stenographic and printing expense, 
and other costs incident to holding such a hearing would be borne by the com- 
mittee out of its appropriation. Ina court, litigants must bear the costs of litiga- 

on. This acts as a deterrent to excessive litigiousness. 

The effect of the rules proposed in Senate Concurrent Resolution 2 will be to 
tuke the control of its proceedings away from Congress and place it in the hands 
of individual citizens. Senate Concurrent Resolution 2 would provide a means 
for spotlight seekers to indulge their proclivities in congressional hearings 
almost without limit 

The testimony or evidence considered by a person to be defamatory might con- 
sist of an irrelevant, gratuitous remark made by a witness before a committee, 
which the committee could not anticipate or prevent. Nevertheless, under Sen- 
ate Concurrent Resolution 2, the committee would be required to sit and hear a 
petitioner’s statement and the statements of four witnesses called in his behalf 
and a cross-examination of the alleged defamer or defamers for hours, if not days. 
It is likely that the petitioner in replying to his defamer might give testimony 
leading the latter to believe he had been defamed; whereupon another petition 
would be filed, requiring a further hearing by the committee. This could continue 
indefinitely 

\ trial of Communists in New York in which weeks were consumed examining 
the jury selection system in Federal courts ™ should furnish convincing proof 
that there is a real likelihood that advantage would be taken of the procedural 
provisions of Senate Concurrent Resolution 2 as suggested above 

The time of legislators is now inadequate for intensive study of problems of 
legislation The forum of a legislative committee ought not to become the 
battling ground of vituperation and attack and counterattack, converted from a 
policymaking agency into a court for trying slander and libel cases This would 
not enhance the dignity and prestige of Congress and would render investigations 
und legislation worse—not better 

Corrupt, unintelligent, or unfaithful action against the public interest might 
well go unexposed because of the delaying, filibuster-like procedure of Senate 
Concurrent Resolution 2 Any lawyer for the defense is well aware of the 
advantage of delay. Maj. Gen. Bennett E. Meyers,” Comdr. John D. Corrigan,” 
former Congressman Andrew J. May, Henry and Murray Garsson,” former Con- 
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gressman James M. Curley,” and the participants in the Teapot Dome scandal, 
as well as many others, would have welcomed the procedural opportunities which 
would have been extended to them by the provisions of Senate Concurrent Reso 
lution 2, had it been in effect when their activities were under examination 

Senate Concurrent Resolution 2 is not confined to investigative Committees 
ferreting out wrongdoing, but is equally applicable to all congressional commit 
tees and subcommittees. Suppose, for example, a petitioner, who is not required 
to be a citizen, Claimed before the Senate Foreign Relations Committee that 
some testimony given at 2 committee hearing had detracted from his reputation 
because it implied inefficiency or bad faith on his part. Under Senate Concur 
rent Resolution 2, he could compel the Senate Foreign Relations Committee to 
sit and hear him, his witnesses and cross-examination of his detractors at length 
An even more interesting case would be presented if the petitioner claimed 
that a member or employee of the committee had been the detractor and, under 
Senate Concurrent Resolution 2, claimed the right to cross-examine the Senatot 
or a member of the committee staff. 

Any rules, in addition to existing parliamentary rules, should be adopted com 
mittee by committee. The Bender subcommittee of the Committee on Expendi- 
tures in the Executive Departments of the House of Representatives, the Fergu 
son subcommittee of the Committee on Expenditures in the Executive Depart 
ments of the Senate, both in the SOth Congress, and the Un-American Activities 
Cominittee of the House of Representatives of the Sist Congress, have adopted 
rules. Such rules, if found unworkable, can be amended by the individual 
committee. Rules enacted in a statute would have to be amended by statute, 
subject to Presidential veto. Rules adopted by concurrent resolution could be 
changed only by action of both Houses. 

In any event, any rules, whether adopted by a committee or by the entire Con- 
gress, should clearly specify that they do not give rights which would permit a 
successful challenge to the validity of committee or congressional action or 
would constitute a defense to proceedings for punishment of a contempt of 
Congress. Unless this effect is specifically precluded. the whole subpena power of 
Congress is undermined. Thus, a useful means of obtaining facts as a basis 
for the enactment of wise legislation and for observing the administration of 
laws will be destroyed. 

Section 5 of Senate Concurrent Resolution 2 adds nothing to present practices 
regarding attendance of counsel except that it gives a witness a right to have 
counsel present at a private hearing. Since section 5 allows an attorney to do 
no more than observe, unless the committee permits otherwise, the question of 
the value of this right naturally arises, the presence of one more person makes 
the control of the confidential nature of an executive hearing more difficult. 
As a general practice the Truman-Mead committee permitted counsel to be 
present in executive as well as public hearings. Situations may well arise, 
however, where it would be preferable not to have counsel present at executive 
hearings. The decision on this matter should be left in the discretion of the 
committee. 

Section 6 of Senate Concurrent Resolution 2 adds nothing to present law since 
a witness may now refuse to answer any question not pertinent to the inquiry.” 

Section 7 of Senate Concurrent Resolution 2 gives witnesses at private hearings 
a right toa copy of the testimony Members and employees of a committee are 
subject to committee control for breaking secrecy, but a witness is not If a 
committee loses control of the executive character of its actions the effect is to 
put an end to executive hearings, a useful method of informing Congress on 
matters which, for one reason or another, are not appropriate for public release 
The temptation to “leak” confidential information to favored sections of the press 
is a strong one; human curiosity about something kept secret lends a quality of 
news interest to the material which its substance would not justify. 

Measures should be taken by Congress to prevent leaks of confidential material, 
but furnishing a record of secret testimony to witnesses is not one of them. 

Section S adds nothing to present rules since all committee action must now 
be by majority vote. 

Section 9, requiring committees to give advance notice of adverse comment, is 
unwieldy. What constitutes adverse comment is subject to a wide difference of 
opinion. It is difficult enough under existing practices to prepare and obtain 
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agreement of committee members on a report. The requirement of giving 
advance notice to an indeterminate class of persons and allowing them a reason- 
able time to oppose the committee’s findings and conclusions would slow down 
and make extremely difficult the issuance of reports 

The Truman-Mead committee made it a practice to submit, on a confidential 
basis, a draft of a proposed report to Government officials aud interested private 
individuals for comment as to the accuracy of the facts and the soundness of 
committee conclusions and recommendations. This is a salutary practice. It 
improves the quality of committee reports. However, the practice should be 
discretionary with the committee, not mandatory. 

Section 10, prohibiting speaking and writing for compensation by committee 
members and employees, raises a question of basic policy applicable to all public 
officials. Payment for lectures or articles may be an avenue for improperly 
influencing the decision of a public official. Where this exists, it can be and 
should be punished under existing provisions of law. However, it is in the 
public interest that public affairs should be widely discussed. To prohibit 
payment to all public officials for lectures or articles might limit the amount 
of information available to the public concerning national affairs. In any event, 
the principle would seem equally applicable to all public officials. Sueh a pro 
posal should be carefully studied and adopted as a general provision of law, 
if it is desirable, rather than being confined to legislative committee work. 


VI. CONCLUSION 


It is agreed that headline-seeking, smear tactics, and witch-hunting are repre 
hensible activities on the part of legislators or any other public officials. It may 
be more difficult to find agreement upon what constitutes those activities in any 
viven factual situation. There are existing sanctions controlling such abuses 
in present parliamentary rules, in adverse press and public reaction, and ulti- 
mately in the defeat of a legislator at the polls. 

Recognizing that legislators naturally seek to keep their names before their 
constituents, it is the writer’s opinion that the great majority of Congressmen 
and Senators do not engage in unfair conduct. It seems unwise to destroy the 
flexibility of operations in legislative committees in their formulation of national 
policies and to impose limitations upon the discretion and power of all legslators 
merely for the purpose of restraning abuses by a few Members of Congress. 
Senators and Congressmen are entitled to the trust and confidence implied in 
their election to what, in effect, is the board of directors of the largest and most 
powerful institution in the world. Their responsibility is great. They ought 
not to be limited by inflexible, time-consuming procedures in discharging that 
responsibility. 

A very thoughtful and judicious discussion of procedural rules for congressional 
committees was written by Charles E. Wyzanski, Jr., United States District 
Judge of Massachusetts, in the March 1948, record of the New York City Bar 
Association.” Judge Wyzanski opposes the adoption of procedural rules for 
congressional committees until after further study, except that he suggests a 
witness should have the right (a) to have counsel present, () to file a Written 
statement before the hearing is concluded, and (¢) to have an accurate record 
kept of his own testimony. 

The avenue for strengthening the investigative power of Congress, and thus 
strengthening Congress itself, does not lie along the path suggested by Senate 
Concurrent Resolution 2. Rather, progress toward improved legislation will 
result from the acquisition by Congress of a staff of able employees, primarily 
for its committees, to study and investigate the facts of any subject and to 
advise, counsel, and assist committees and individual legislators in enacting 
legislation. Congress needs help in obtaining facts, not restrictions making it 
more difficult. When legislation comes to be based more upon studies of fact 
and less upon generalities, emotions, and prejudices, our system of government 
by the people through elected representatives will have proved itself workable 
in a modern, complex society 

APPENDIX 


Text of Senate Concurrent Resolution 2 (January 5, 1949) : 

“Resolved by the Senate (the House of Representatives concurring), That the 
following provisions of this concurrent resolution are adopted as an exercise of 
the rule-making power of the Senate and the House of Representatives, respec- 
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tively, and as such they shall be considered as part of the rules of each House, 
respectively. 

“Sec. 2. Any person who believes that testimony or other evidence given in a 
public hearing before any committee tends to defame him or otherwise adversely 
affect his reputation may file with the committee a sworn statement, concerning 
such testimony, which shall be made a part of the record of such hearing 

“Sec. 3. Such a person shall in addition have the right (a) to testify per 
sonally in his own behalf: (b) to have the committee secure the appearance of 
witnesses requested by him for the purpose of testifying in his behalf, and to 
examine such witnesses, either personally or by counsel, but no more than four 
such witnesses shall be called: and (c) to have the committee secure the appear 
ance of witnesses whose testimony adversely affected him, and to cross-examine 
such witnesses, either personally or by counsel, but such cross-examination shall 
be limited to one hour as to any one witness. 

“Sec. 4. Any person who wishes to avail himself of the rights accorded by 
section 3 shall, within thirty days of the receipt by the committee of the testi 
mony complained of, file a petition with the committee requesting the fixing of 
a time and place for the receiving of testimony or the conduct of cross-examina 
tion and designeting the witnesses to be summoned. Such a petition shall be 
accompanied by the sworn statement of the petitioner that the petition is not 
tiled for the purpose of delaying or obstructing the work of the committee, but 
because his reputation has been unjustifiably damaged or otherwise adversely 
affected by false accusations or inference. The committee shall, within ten days 
after the receipt of such a petition, fix a time and place for the receiving of 
testimony or the conduct of Cross-examination, which time shall not be later than 
thirty days after the receipt of the petition, and shall secure the appearance at 
such time and place of the witnesses designated in the petition. 

“Sec. 5. Any witness summoned at a public or private hearing before any com 
mittee shall have the right to be accompanied by counsel. Such counsel shall be 
allowed to observe the hearing, but shall not be allowed to participate therein 
or to advise the witness while on the witness stand unless the committee, in its 
discretion, shall otherwise determine. 

“See. 6. In the conduct of hearings, the evidence received shall, so far as 
possible, be relevant and germane to the subject of the hearing 

“Sec. 7. If the testimony of a witness at a private or public hearing before any 
committee is reported stenographically, such witness shall be entitled to a 
stenographic transcript of such testimony upon payment of the cost of the 
transcript. 

“Sec. 8. A committee shall not publish or file any report, interim or final, unless 
and until a meeting of the committee has been called upon proper notice and such 
report has been approved by a majority of those voting at such meeting 

“Sec. 9 No committee or employee thereof shall publish or tile any statement 
or report alleging misconduct by, or otherwise adversely commenting on, any 
person unless and until such person has been advised of the alleged misconduct or 
adverse comment and has been given a reasonable opportunity to present to the 
committee a sworn statement with respect thereto as provided in section 2 

“Src. 10. No member or employee of a committee shall, for compensation, speak, 
lecture, or write about the committee, its purposes, procedures, accomplishments 
or reports during the existence of the committee and while he is a member of the 
committee or in its employ. 

“Sec. 11. As used in this concurrent resolution, the term ‘committee’ includes 
a standing or select committee of either House of Congress, a joint committee of 
the two Houses, and a duly authorized subcommittee of any of the foregoing.” 


Mr. Mreaprer. Now I would like to comment on the Keating bill. 

By the way, I appreciate the courtesy of the chairman in letting me 
see the transcript of the previous testimony before this subcommittee. 
I have made some notes. As I analyze the Keating rules, there are 
about 14 rules. Aside from three of them, I believe they are all the 
present order of procedure before committees. I will go over them 
quickly. 

No. 1 is the initiation of investigation only after majority approval. 
I think that is the case now. No investigation can be undertaken 
except by the approval of the majority of the committee. 
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Second, a statement of the subject matter: He recommended that 
before each hearing a statement of what the scope of inquiry was 
would be made, so that witnesses could be advised, and then any testi- 
mony would have to be relevant to the subject matter as stated. I 
want to talk about that a little later. 

Third, swearing of witnesses: That is the practice now in investigat- 
ing committees. No new rule is needed for that. 

Fourth, executive hearings only upon a vote: That is the present 
Legislative Reorganization Act, that hearings shall be public except 
where by a vote the committee moves to go into executive session. 

Fifth. attendance at executive sessions limited to members of the 
committee and the staff, which isthe present rule. No change is needed 
for that. 

Sixth, executive testimony to be kept secret: That is the rule. The 
only thing that needs to be done there is to find some way of enforcing 
the rule. Whether you are going to investigate leaks of confidential 
testimony or premature releases of statements by the committee, I 
think there are now powers to discipline either st: aff members or mem- 
bers of a committee who wrongfully make public something which 
ought not to be. 

Seventh, the right to counsel: I think committees generally permit 
counsel. Even so, the Keating recommendation permits the commit- 
tee to suspend that right. 

Fighth, the right of witnesses to insert statements in the record: 
The rule would not give them an unlimited right to insert anything 
they want to. It still would be subject to committee approval, and 
that is the situation right now. 

Ninth, the right toa transcript of the record: I do not think anyone 
is denied the right of any public record if they pay the cost of it. This 
rule would not give it to them for nothing, so there is no change there. 

Tenth, the right to refute testimony: I want to comment on that 
later. That is, perhaps, an innovation. 

Eleventh, to file an advance statement: The Legislative Reorgan- 
ization Act now requires that witnesses file statements in advance. It 
is not observed very regularly, but there is no new rule required to 
uchieve that desirable objective. 

Twelfth, majority approval of a report: That is required now. It 
is the general rules of the House. 

Thirteenth, unauthorized releases: I have talked about that before. 

Fourteenth, the committee to appeal to the court to punish con- 
tempts 

Mr. Scorr. There is no rule on unauthorized releases now, is there ¢ 

Mr. Meaper. I think the general rules of the House are that any- 
thing that occurs in executive session should not be made public with- 
out approval of the committee. 

Mr. Scorr. I think it refers to unauthorized releases of any kind 
by a chairman without confirmation of his committee. 

Mr. Mraper. I do not know that there is a specific rule on that. 

The whole tenor of these rules is that the majority can control its 
proceedings. 

Mr. Scorr. I had not meant to interrupt you, and I thought you 
had more. . 

Mr. Meaper. I had finished reciting these. 
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Now, with respect to No. 2, the statement of the subject matter, when 
I first saw this House Resolution 29 by Mr. Keating I wrote him a let 
ter dated March 3 which I would like to offer for your record, because 
it comments particularly on that matter of the statement of the sub 
ject matter. 

(The letter is as follows:) 

MarcH 3, 1953 
Hon. KENNETH B. KEATING, 
House of Representatives, Washington, D. C. 

Peak KEN: As I mentioned to you on the House floor the other day, I am some 
what concerned over House Resolution 29, which you introduced to amend the 
rules of the House by establishing procedure for the conduct of investigations by 
standing and select committees of the House. 

Iam enclosing a reprint of my article in the “Michigan Law Review” on this 
subject at the time a similar proposal was made in the S8Ist Congress by Senator 
Scott Lucas of Illinois. 

In Some Ways it seems to me your rules would be even more dangerous than 
those proposed by Senator Lucas’ resolution. LT have in mind particularly rule 
(g) 1 of House Resolution 29 requiring a statement of the subject matter of 
the hearing. This provision coupled with the present statutory requirement that 
questions be relevant to the inquiry of a committee seems to me to hold almost 
unlimited opportunities for recalcitrant witnesses and their counsel to obstruct 
committee work. 

The question of relevance is now, as I understand it, determined by the resolu 
tion creating a select committee or a special subcommittee, or the rules of the 
House defining the jurisdiction of standing committees. Presumably, at any 
hearing, questions within that scope would be relevant. However, if at the 
commencement of each hearing, the chairman is required to state the specific 
subject matter of that particular hearing, the committee might well find its 
investigation thwarted either because of carelessness or poor draftsmanship in 
the statement of the subject of the inquiry, or the committee might find itself 
bogged down in endless procedural arguments over the propriety of questions or 
the admission of evidence. I can visualize that this provision might require 
something on the order of pleadings in a lawsuit. Legislators, who are not law 
yers might be at a peculiar disadvantage under such conditions, 

No one can be more concerned than I over abuses of the powers of legislators, 
whether it be in the conduct of investigations, or in public statements privileged 
under the Constitution. However, hamstringing committees through the adop 
tion of rigid rules of procedure similar to those of a court does not, in my opinion, 
offer any real cure for such abuses. As Senator Kilgore once said, if legislators 
have a mind to be fair, they do not need any rules to restrain them If they have 
a mind to be unfair, no rules can hold them back. 

I would appreciate hearing your views in greater detail. Perhaps I am ex 
aggerating the danger of procedural rules for congressional committees. How 
ever, | am afraid we may act hastily on something that has a superficial appe: 
and perhaps considerable interest in certain segments of the press and that such 
action may return to haunt us and impair the fast-finding activities of the Con 
¢ress which are so necessary for the development of a sound foundation for legis 
lative action. 

Sincerely, 


GrorGE MEADER 


MARCH 3, 1953 
Hon. KENNETH B. KEATING, 
House Office Building, Washington, D. C. 

DreAR KEN: The provision regarding approval by the House Administration 
Committee of staff members detailed from an executive agency, to which I re 
ferred in the meeting of the Judiciary Committee this morning, is as follows 

Rule XI, 27 (e) : “No committee shall appoint to its staff any experts or other 
personnel detailed or assigned from any department or agency of the Govern 
ment, except with the written permission of the Committee on House Adminis 
tration” (sec. 202 (f) of the Legislative Reorganization Act of 1946). 

Sincerely, 
(GJEORGE MEADER 


45252 —54 6 
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Mr. Meaver. Before I go any further let me say that I believe that 
most of these things are being done by committees and should be 
done to have an orderly procedure. It 1s only when you make them 
rigid rules that you run into danger. 1 want to develop what that 
danger is, because I do not believe it has been in your record. before, 
and the danger results primarily from the holding of the Supreme 
Court in Christoffel against the United States. 

But with respect to this statement of the subject matter I want 
to read these two paragraphs from my letter to Mr. Keating of 
March 3: 

In some ways it seems to me your rules would be even more dangerous 
than those proposed by Senator Lucas’ resolution. I have in mind particularly 
rule (g) (1) of House Resolution 29, requiring a statement of the subject 
matter of the hearing. This provision coupled with the present statutory re- 
quirement that questions be relevant to the inquiry of a committee seems to me 
to hold almost unlimited opportunities for recalcitrant witnesses and their 
counsel to obstruct committee work. 

The question of relevance is now, as I understand it, determined by the 
resolution creating a select committee or a special subcommittee, or the rules 
of the House defining the jurisdiction of standing committees. Presumably 
at any hearing, questions within that scope would be relevant. However, if 
at the commencement of each hearing, the chairman is required to state the 
specific subject matter of that particular hearing, the committee might well 
find its investigation thwarted either because of carelessness or poor drafts- 

anship in the statement of the subject of the inquiry, or the committee might 
tind itself bogged down in endless procedural arguments over the propriety of 
questions or the admission of evidence. TI can visualize that this provision 
might require something on the order of pleadings a lawsuit. Legislators 
who are not lawyers, might be at a peculiar disadvantage under such conditions. 

I believe that a chairman should state the subject of an inquiry, but 
the difficulty comes when you apply it as a rigid rule and then you 
permit either members of the committee to make a point of order 
against the relevance of the questions or perhaps permit the witness 
and = —, to raise objections and consume the time of the com- 
mittee in debating procedural matters when its time is too little at 
pre uae to get at the facts that are so necessary as a foundation to wise 
legislative decision. 

Mr. Scorn, Do you think that would apply even if the chairman 
announced, “The purpose of this investigation is subversion or mis- 
conduct in such and such a Government department”? With a sub- 
ject as broad as that, do you think your objection would still apply ? 

Mr. Mraper. I believe it would be possible to state an inquiry broad 
enough so that those questions could not effectively be raised. 

Mr. Smiru. What you mean is that with the rigid rules it would 
open up a field by which counsel for these witnesses could use up a lot 
of time with dilatory objections and points of order. 

Mr. Meaper. Yes. 

Mr. Scorr. You refer to a “lawyer's holiday” in other words / 

Mr. Meaper. That is right. Even more serious than that. If I 
might, I would like to read another passage or two. 

Mr. Cuenowern. Might I interrupt ? 

Mr. Meaper. Yes. 

Mr. Cnenowern. As | understand it. the testimony we have re- 
ceived indicates that a counsel has no standing or status in these hear- 
ings and is not recognized. He is not permitted to examine or cross- 
examine. 
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Mr. Smirn. But he can advise the witness. 

Mr. Cuenowern. Mr. Meader referred to the matter of a counsel 
asking questions. 

Mr. Meaper. Well, I said that a counsel might interpose objections 
to the relevance of testimony. 

Mr. Cuenowetn. You may touch on this later, and I did not want 
to interrupt you, but I just wondered what your feeling was relative 
to the status of counsel in congressional hearings. 

Mr. Meaper. Sometimes they have been permitted to speak directly 
to the committee. They always are permitted to advise their client 
and through him to present objections to the committee. I know 
hearings we have had where we have permitted counsel to speak 
directly. In fact, they sometimes have acted as semiwitnesses. 

But I think most committees reserve the right to refuse to listen to 
counsel directly. 

Mr. Cuenowertu. I think probably I had the House Committee on 
Un-American Activities in mind, where I think they deny counsel the 
right to speak. I believe that is the testimony we had. 

Mr. Mreaper. | think most committees do restrict counsel to advising 
his client, the witness. 

This Christoffel decision, in 1949, was, 1 think, one of the last 
opinions delivered by Justice Murphy and, as you know, it has been 
subject to a great deal of criticism in the Congress. I want to read 
this paragraph. 

Mr. Cuenowetrn. Will you tell us what the case was about? 

Mr. Meaper. Harold Christoffel was a witness before the House 
Education and Labor Committee. It was charged that he testified 
falsely, and the question was whether or not a quorum of the commit- 
tee was present. I think it was then a 25-man committee. The ques- 
tion was whether or not 13 members were present at the time he gave 
the false testimony. 

You may recall that. IT thought that was a disgraceful episode. 
They dr agged Members of Congress down before a district court jury 
here to testify whether or not they were present at the meeting when 
Christoffel swore falsely. That was made an issue of fact before the 
jury. 

Mr. Smrru. The court held that if you did not have a quorum the 
whole business was void. 

Mr. Meaper. That is right. It was not a competent tribunal. 
Those words were used in the perjury statute. When there was not 
u quorum present, according to the Supreme Court, there was not a 
competent tribunal and no perjury. 

Mr. Cuenowernu. They dismissed the case. 

Mr. Meaper. They sent it back for another trial. 

Mr. Cuenowetu. Did they have another trial? 

Mr. Meraper. I think so. I cannot give you the details on the 
outcome of the case. 

Mr. Scorr. The court did not, however, in the Christoffel case, 
say What a quorum had to be. In other words, it was left open that 
any committee could establish its own quorum. 

Mr. Meaver. That is correct. 

Mr. Scorr. Yes. 

Mr. Meaper. That is correct. This is the holding of the case. 
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Congressional practice in the transaction of ordinary legislative business is, 
of course, none of our concern and, by the same token, the considerations which 
may lead Congress as a matter of legislative practice to treat as valid the conduct 
of its committees do not control the issue before us. The question is neither 
what rules Congress may establish for its own governance nor Whether pre- 
sumptions of continuity may protect the validity of its legislative conduct. The 
question is rather what rules the House has established and whether they 
have been followed. It of course has the power to define what tribunal is com- 
petent to exact testimony and the conditions that establish its competency to 
do so. The heart of this case is that by the charge that was given it the jury 
was allowed to assume that the conditions of competency were satisfied even 
though the basis in fact was not established and in face of a possible finding 
that the facts contradicted the assumption. 

A little further on in the opinion he said, 


An element of the crime charged in the instant indictment is the presence 
of a competent tribunal, and the trial court properly so instructed the jury. 
The House insists that to be such a tribunal a committee must consist of a 
quorum, and we agree with the trial court’s charge that to convict the jury had 
to be satisfied beyond a reasonable doubt that there were actually physically 
present a majority of the committee 

Now the effect of this decision in my judgment was to hold that 
while it was none of the court’s business what rules the House estab- 
lished, having established rules the courts would review the applica 
tion of those rules to specific situations and as a question of fact be 
fore the jury would review the interpretation and application of 
rules in any subsequent litigation for contempt, for perjury, or per- 
haps refusal to answer a subpena. 

Mr. Scorr. The court itself did not actually go that far, Mr. 
Meader, as I understand it. The court went into the question of 
competency of the tribunal as established by whether or not there was 
a quorum present to constitute a competent tribunal. It did not 
actually go into the question of whether or not the committee had ad- 
hered to its other rules and regulations. 

Having touched upon one rule of the committee, the rule of quorum, 
it is your contention that they may hereafter take the position that 
the court will look into the question of whether a committee, if it 
has rules, has abided by them; is that right ? 

Mr. Meaper. Yes. In other words, the rule of quorum is just one 
rule of procedure. If we take these 14 rules that are contained in 
Mr. Keating’s resolution, the court, on the philosophy of the Chris- 
toffel case, which has not been reversed, could inquire into whether 
every one of those things had been observed, where a witness’ rights 
have been affected. 

Mr. Scorr. Mr. Meader, if that is the ease could the court not in- 
quire as to whether the Legislative Reorganization Act of 1946 has 
been followed and adhered to? You mentioned that some of Mr. 
Keating's proposed rules are already in that act. 

Mr. Meaper. If the Christoffel decision is sound I believe they could. 

Mr. Scorr. That, also, then would lead to the belief that the court 
could look into the question of adherence to the rules already adopted 
by such committees as the Ways and Means Committee, the Com- 
mittee on Un-American Activities, and the Committee on Govern- 
ment Operations and so on. 

Mr. Meaper. Right. 

Mr. Cuenoweru. Is not the Christoffel case rather an exception ? 
Has the Supreme Court not generally upheld the congressional com- 
mittees in the conduct of their hearings and investigations? I am 
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thinking of all of these contempt cases which have come out of the 
House Committee on Un-American Activities. I think they have 
upheld all of them, have they not? I have not followed the situa- 
tion too ¢ ‘losely. 

Mr. Mraper. I do not profess to have familiarized myself with all 
of those cases. I think the Supreme Court has time and time again 
upheld the investigative power of the Congress. But I do not be- 
lieve—and I do not think there are any citations in the Christoffel 
decision itself where they ever asserted the right to review the appli- 
cation of the rules of the House of Representatives. 

Mr. Smiru. That was a case of first decision, was it not? The ques 
tion had not been raised. 

Mr. Mraprr. I believe it was. I do not think the question had 
been raised, 

Mr. Cnenowern. Does the court classify and designate congres- 
sional hearings as & quasi-judicial proc eeding! Do they look upon 
them as sort of a judicial investigation?’ How do they cl assify them ? 
Do they make any reference to this subject ¢ 

Mr. Meaper. Not in the Christoffel decision. 

Mr. Cuenowernu. I share your apprehensions. If every congres- 
sional committee is going to be subjected to a minute review by the 
United States Supreme Court I think we are placing ourselves in a 
very, very awkward situation, and I think it was something never 
contemplated by the constitutional process. I just cannot conceive 
of every hearing before a congressional committee being subject to 
a review by acourt. I think this isan entirely different fie ‘Id. 

I would be glad to have your comments on that question. I know 
you have given this a great deal of study and thought. 

Mr. Meaper. I think we sometimes are deceived into regarding the 
inquiry of a congressional committee as a court. It is not a court. 

Mr. Cuenowetn. That is right. 

Mr. Mraper. We are a policy-making body. 

Mr. Curnowern. That is right. 

Mr. Mreaper. Our inquiries are an aid to legislative decisions. No 
one’s rights are to be decided or passed upon. No judgment is entered 
in any congressional committee. Our judgment applies to the policy 
of the country. It does not apply to any specific individual's sien rty 
rights or any other rights, except insofar as he is bound to contribute 
that which he has nat of for the general good. 

In the enforcement of the means of obtaining information we have 
punitive powers, either directly through the House itself, by bringing 
x contemptuous person before the bar of the House, or through, | 
think, section 102 of the Revised Statutes, which permits the House 
to certify to the District Court and have criminal proceedings brought. 

But essentially the error, I believe, of those who want to establish 
a so-called code of fair conduct and rules of procedure for congres- 
sional inquiries is an error which stems from looking upon this legis 
lative agency as a Judicial body, which it is not. 

Mr. Cuenowern. I assume you are absolutely opposed to the estab 
lishment of any such code as proposed in this legislation / 

Mr. Mraprr. I am. I believe that the rules of the House, which 
are made expressly the rules of the committee, by and large, with 
majority control at all times, and the majority meeting situations as 
they develop, is the essential structure upon which congressional 
inquiries should rest. 
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I believe that establishing what appears on the surface to be salu- 
tary rules of good conduct may be twisted by recalcitrant witnesses 
and their attorneys into a suppression of the investigative functions, 
which I think would be against the public interest. 

Mr. Scorr. Mr. Meader, what would you think of the enunciation 
either by the Rules Committee or in the form of a resolution of a 
statement of principles, it being expressly stated that these are not 
hard and fast rules of conduct for any particular committee but are 
general guides which it is felt would expedite and improve the con- 
duct of the public business ? 

Mr. Meapver. I think that a little booklet as a report, perhaps, of 
this subcommittee, which would perhaps be the citation of examples, 
indicating successful and desirable ethics in the conduct of investigz 
tions would be helpful. I believe that there is a tradition built up. 
Successful committees have the respect of the public. Congressmen 
who get out of line are sometimes given a pretty rough time in the 
press. 

l believe it would be possible to state a code of standards of desirable 
conduct in congressional investigations. 

Mr. Scorr. Mr. Meader, you do admit, do you not, that some abuses 
lave existed? We have had a recent case of a committee chairman 
who has been overruled by virtually his entire committee, who issued 
statements on his own behalf and who appointed subcommittees with- 
out consultation, and who generally did not recognize what you said 
was customary, the principle of majority rule inthe committee. There 
are cases, are there not 

Mr. Meaper. Of course I am a member of that committee. 

Mr. Scotr. If you do not want to answer you can let the answer 
come from me. 

Mr. Meaprer. I do not have any reluctance to discuss it. 

Mr. Scorr. I make the remark without any personal application. 

Mr. Meaper. There has not been a charge, so far as I know, that 
the chairman of that committee abused witnesses. That is, as I 
understand it, what is the gravamen of the movement here. 

Mr. CHenowern. Yours is all internal and not external, is it not / 

Mr. Meaper. That is right. That is a matter of whether or not 
the majority of the committee could control its proceedings, or 
whether it had given away so much authority to its chairman that 
it had more or less lost control of the conduct of its proceedings. 

Mr. SmirH. Maybe we can get back for a minute and discuss why 
we are here. That might throw some hght on it. 

Mr. Scorr. That is a good idea. 

Mr. Smirn. We have innumerable investigating committees, and 
we have had them over the vears. I have headed two of them myself, 
when I was younger and more foolish. We never had any trouble 
in those cases. 

lL am wondering if the trouble is not highlighted. Of course it 


naturally is, when you have trouble. But it is such a minimum that 
1 am wondering whether it really presents a problem which Con- 
gress ought to do anything about. After all is said and done, this 


matter of handling an investigating committee is a matter of just 
conducting the thing on the basis of fair treatment and courtesy 
and orderly procedure on the part of both the witnesses and the 
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Congressmen who are conducting the procedure. There is not much 
we can do about people being rude, is there, as a rule? 

Mr. Mraper. I think the House has the right to discipline disorderly 
conduct of its Members. I do not think it is very often exercised, 
but the power exists. 

Mr. Siri. I just wondered how much of a problem we have here 
that we can do anything about. What I am thinking about is this: 
A Congressman gets to examining the witness, and the witness gets 
mad, and the Congressman gets mad, and the Congressman begins 
“bullyragging” him, and the newspapers say we do not treat the 
witness fairly, or that the witnesses do not treat us fairly, as the 
case may be. I do not think, after all, you can get that sort of thing 
cured with a rule, can you! 

Mr. Meaper. I do not think so. Senator Kilgore, who served for 
a time as chairman of the War Investigating Committee, made this 
observation, which always impressed me as being a wise one: “If the 
committee is fair, no rules are necessar y. 

Mr. Smiru. That is right. 

Mr. Meaper. If the committee is determined to be unfair, no rules 
will stop them. 

Mr. Smiru. And the same thing applies to the witness. 

Mr. Mraper. That is correct. 

Mr. Smiru. It is pretty hard to go through all the procedure of 
having to try a witness for contempt of Congress. We could get 
enough of that kind of business to keep all the courts in the land busy 

Mr. Meaper. I would like to mention one rule that I think should 
be adopted. This should be adopted as a rule of the House. 

I introduced the other day House Resolution 381, which would 
permit committees and subcommittees to establish a — of a 
lesser number than a majority of the entire membership, but not less 
than two members, for the purpose of taking sworn testimony. 

(H. Res. 381 is as follows:) 


[| H. Res. 381, 838d Cong., Ist sess.] 


Resolved, That clause 25 (a) of rule XI of the Rules of the House of Repre 
sentatives is hereby amended ot read as follows: 

“25 (a) The rules of the House are hereby made the rules of its standing 
committees so far as applicable, except that a motion to recess from day to day 
is hereby made a motion of high privilege in said committees, and except that 
each standing committee, and each subcommittee of any such committee, is 
authorized to fix a lesser number than a majority of its entire membership 
(but not less than two members) who shall constitute a quorum therof for the 
purpose of taking sworn testimony.” 

Mr. Meaper. That, again, is to get around the etfect of this Chris 
toffel decision. 

Mr. Sairn. Is that not an amendment to the Reorganization Act / 

Mr. Mraprer. This is an amendment to clause 25 (a) of rule XI of 
the House of Representatives, which would merely permit a committee 
or a subcommittee to fix a lesser number than a majority, but not less 
than 2 members—you could have no one-member hearings—as a 
quorum for the purpose of taking sworn testimony. The reason for 
that is that it is so difficult, with the demands on the time of the 
Members of Congress, to get a majority of a committee or a sub 
committee present. The Government Operations Subcommittees are 
seven-member committees. That means there must be 4 members pres 
ent or you do not have a legal tribunal. 
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I, myself, am serving on two subcommittees of the Government 
Operations Committee. I am also on the Judiciary Committee and 
am on a subcommittee of the Judici iary Committee. I cannot be three 
places at once. 
~ This would permit hearings to proce - vet, as I say. would be a 
check. because two people would have to be present, and it would 
permit the testimony to be taken. It oak | facilitate and expedite 
the investigative work of the committees. That, to me, would be a 
pm the right direction. . 
This resolution, or a similar one, was reported out of this commit- 
tee 2 years ago. I introduced one then. It got on the floor of the 
House and there was quite a “hassle” about it. I have the reference 
to the record, in case you are interested. It is September 14, 1951, on 
page 11,625 of the record for that day. It was rereferred to the Rules 
Committee, and nothing ever happened after that. 

But that, in my judgment, would be a step which I would like to 
-ee the Rules Committee take. 

Now, might mention that the controversy in the House 2 vears 
ago revolved around the provision that there must be a minority mem 
her present in this aa Sian quorum of at least 2 members. In the 
judgment of the Parliamentarian—I think Mr. Halleck—it gave the 
minority too much power, because the minority member could walk 
out and destroy the proceedings. 

Mr. Siri. That was not when Mr. Halleck was in the minority? 

Mr. Mraper. Yes: it was. That is right. 

Mr. Smrrn. I think that is pretty logical, though. 

Mr. Scorr. It is logical. 

Mr. SmirnH. It seems to me there ought to be a member of the mi- 
novity present. 

Mr. Mraper. Every member of the committee would be entitled to 
noti ce, and it would be the responsibility of the respective parties to 
see that the *y were represe nted at the hear ings. But there would be a 
ane nt that there must be two members, because I think some- 
times one-man subcommittees have been abusive. without another 
member there to perhaps sit in not with equal zeal or enthusiasm, 
who might serve as a restraint. 

Mr. Scorr. And possibly not too reasonably. 

Mr. Mraper. That is correct. By the way, I will be glad to leave 
with you the calendar of our Government Oper: ations Committee. 
which contains our rules. Do you havea copy of our rules 4 

Mr.Scorr. Yes. We introduced them in the last hearing. 

Mr. Meaper. But there is a provision that these quickie subeommit- 
tees which the Chairman did have power to appoint without consulta- 
tion with the committee could consist of a one-member quorum, and I 
do not like to see a one-man subcommittee. 

Mr. CHenoweti. You do not object to committees adopting a code 
to control their hearings, but vou object to the House’s adopting a 
code to control all committees ? 

ane Meaper. I think even committees should adopt rules with a 
great deal of caution, and they should be regarded as a guide for the 
prope r conduct of the members rather than as rigid rules which would 
ceive rigid rights to witnesses. 

Mr. Cuenowetn. Have you read the rules adopted by the House 
Committee on Un-American Activities ? 


te 
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Mr. Meaper. Did not the counsel describe them / 

Mr. Scorr. Yes, one by one. 

Mr. CHenNoweru. They are a pretty good set of rules covering the 
hearings and the rights of witnesses. 

Mr. Mraper. Yes, I have read them. I think you will have Henry 
Glassie before vou. He was counsel for George Bender’s committee. 

Mr. Scorr. We are inserting a copy of Henry Gilassie’s recom 
mendations, as printed in the Georgetown Law Journal, in the record. 

Mr. Meaver. Before the committee adopted rules in 1948, Henry 
Glassie gave me an advance copy of them, and I wrote a letter o1 
April 5, 1948, which I would be glad to turn over to the committee if 
you are interested, in which I warned against setting up rules which 
would permit recalcitrant witnesses to obstruct the committee. 

Mr. Scorr. Why do you not offer that letter for the record, since 
we have other witnesses / 

Mr. Meaper. I will be glad to. 

(The letter referred to is as follows: ) 

: APRIL 5, 1948 
Mr. Henry H. GLAssIE, Jr., 
Counsel, Subcommittee on Procurement, 
Committee on Expenditures in Executive Department, 
House of Representatives, Washington, D. C 

DEAR HENRY: Subsequent to our telephone conversation last Thursday I again 
examined the rough draft of the proposed rules of procedure for your committee 
forwarded to me recently. 

As I told you in my telephone conversation, it is my belief that the abuses of 
congressional investigative power, concerning which there has been a good deal of 
publicity lately, are due rather to frailties of human character than to the absence 
of procedural regulations. 

I fear that any procedural rules, clear enough and strong enough to prevent 
abuses, will necessarily curb, weaken, and impair congressional investigative 
power, thus limiting the usefulness of this instrument in advancing the cause of 
democracy and good government. I am convinced that the investigative function 
of Congress is the most effective medium for the proper discharge of the respon 
sibility to determine national policy and legislate wisely, as Well as its respon 
sibility to police the execution by administrative agencies of the policy so dete 
mined. Therefore, I am opposed to anything which would tend to prevent the full 
exercise of the investigative power. 

For the above reasons, I would advise extreme caution in the adoption of pro 
cedural rules for investigations. I point out that this position is completely in 
line with the article by Judge Wyzanski, which appears on page A—1592 of the 
Congressional Record of March 11, 1948. Rules which appear innocent and fair 
on the surface may be employed by unscrupulous witnesses, or their counsel, to 
delay investigations, to obstruct hearings by engaging in extended controversies 
over procedural matters, or to escape punishment for contemptuous conduct o1 
perjury. Until a concrete situation arises, it is difficult to foresee the manner it 
which ingenious minds might turn such rules to their own improper advantage 
Any rules which make possible any such consequences would, obviously, so 
undermine the power of an investigating Committee as to make its activities a 
mockery. 

Personally, I believe the extent of abuses of witnesses by investigating com 
mittees has been exaggerated. I also believe that there is no widespread demand 
for curbing the powers of investigative committees, but that this demand is con 
fined to a rather small, though vocal, group. 1 think it should be noted that the 
Washington Post, in a series of editorials entitled “Turning on the Light,” does 
not take the position that rigid rules should be adopted, but simply that standards 
of procedure, developed from successful and fair investigations of the past, should 
govern the conduct of committees 

Notwithstanding my belief that no formal procedural rules or regulations should 
he adopted by the committee, I have gone over the proposed rules you submitted 
and reworded the language in a roug +; draft, a copy of which is enclosed herewith 
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As you will notice, I have sought to guard against the undesirable consequences 
of adoption of such rules by adding a preamble designed to protect the committee 
from having its rules turned against itself to the advantage of witnesses or others 
who may seek to conceal evidence or otherwise obstruct the committee in dis- 
charging its investigative mandate 

I shall be glad to discuss this matter further with you if you so desire. 

Sincerely, 
GEORGE MEADER. 

Mr. Mraper. I would like to call your attention to an article by 
Gerald D. Morgan, now in the White House as liaison man, entitled 
“Congressional Investigations and Judicial Review: Adbourn v. 
Thompson Revisited” in the California Law Review, vies 37. De- 
cember 1949, No. 4. I cannot find it at the moment, but somewhere 
in the footnotes Mr. Morgan advances the point that the records of the 
Congress ought to be treated by the courts with the same kind of re- 
spect as one court treats another court’s records, and if the Journal 
of the House or the record of the committee says a quorum is present, 
they ought not to be permitted to go behind that and test as a matter 
of fact before the jury the parliamentary rules and procedures of the 

legislative body. T think that was a shameful proceeding where Mem- 
i of Congress were hauled down before a district court jury and 
made to swear under oath whether they were present or not. 

Mr. Smirnu. I had the impression that the Reorganization Act 
entered into the matter of having to have a quorum present. I think 
there was a rule adopted that any bill reported to the House was sub- 
ject to a point of order if it was reported when a quorum was not pres- 
ent, and if that was raised the burden was on the committee to prove 
a quorum was present. It seems tome a pretty bad thing. 

Mr. Mraner. IT think what you are referring to is this passage in 
the Christoffel decision : 

The Legislative Reorganization Act of 1946 (60 Stat. 812), provides, referring 
to the standing committees, in section 133 (d), “No measure or recommendation 
shall be reported from any committee unless a majority of the committee were 
actually present.” The rule embodied in this subsection was effective as long 
ago as 1918 to keep off the floor of the House a bill from a committee attended 
by less than a quorum, even though no objection was raised in the committee 
meeting itself. It appeared that the situation in the committee was much like 
the one with which we are concerned, with members coming and going during 
the meeting. 

Is that what you had reference to? 

Mr. Smiru. No; I thought it was a provision of the Reorganiza- 
tion Act. 

Mr. Scorr. Of course if the truth were known, many times a mem- 
her of a large committee cannot tell if a quorum is there or not because 
of the members coming and going. 

Mr. Crenowern. I am sorry our time is so limited. T would like 
to ask you a good many questions. IT want to get your observation 
on the opening statement of your article entitled “Importance of the 
Fact-F inding Process” 

The investigative power of the Congress is the means through which Congress 
may. if it has the mind to do so, reassert the policymaking authority intended 
to be vested in it by the drafters of the Constitution. 


I would like to have you e ‘laborate on that just a little and tell the 
committee just what you have in mind, what you consider the investi- 
gative power of the Congress to be. I think you recognize the dif- 
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ference between an investigative committee and a regular legislative 
committee. You are talking now about committees like the Un-Amer 
ican Activities Committee and special committees of the Ways and 
Means Committee, the Kean subcommittee and others. It appears to 
me there are two different fields entirely. You are not talking about 

legislative committee holding hearings on a bill and bringing in a 
witness who has special knowledge on a subject and the committee is 
interested in obtaining his views. On the other hand, the Un-Amer- 
ican Activities Committee is calling in witnesses whose loyalty to 
the country is in doubt, and while such witnesses are not defendants, 
they are in the position of defendants in many ways. Investigative 
committees attract a good deal of attention. The old Truman com- 
mittee, of which you were counsel, you would consider an investi- 
gative committee. There is a good deal of power attached to an 
investigative committee. I think there is no doubt but what that com 
mittee put Mr. Truman in the White House, the buildup and publicity 
of that committee. There was another recent case where the chair 
man of another committee almost won the nomination for President. 

Mr. Meaper. There is no provision in the Constitution that gives 
the Congress power to issue subpenas. It was an implied power that 
existed prior to the birth of our Nation that the British Parliament 
exercised and it was an aid to legislation. The theory of every investi 
gation should be that it looks into a matter of public interest with a 
view either to observe the operation of existing law or to form the 
foundation for new legislation. Of course, as you say, sometimes it 
seems to be pretty remote from legislation, and that is especially true 
of special committees that have no legislative authority, such as the 
Truman committee was. But that, perhaps, was more an after-the- 
fact investigation. We had given, during the war, huge sums of 
money and huge grants of authority to the executive branch of the 
Government, and our investigative committee was a kind of watchdog 
committee to see if that vast power and those vast sums of money 
were actually being carried out, and certainly the investigations that 
the committee conducted were appropriate and were not designed for 
any sensational publicity. I think that committee did a god job, if 
I may say so. 

Mr. Cuenowetu, TI am not questioning the work of the committee, 
but the fanfare and publicity that followed it was more or less natural. 

Mr. Mreaper. Answering your question, I would like to make this 
point. I do not believe that legislative committees should passively 
receive the statements that volunteer witnesses want to make to them. 
I think the committee ought to have a staff of investigators who would 
explore the subject and limit the time of the members to only those 
things that are of greatest importance. The ex parte hearings the 
Ways and Means Committee holds, at which people downtown come 
down and give statements, are not checked adequately, in my judg- 
ment. The only way they can be checked is through the investiga 
tive staff of the committee, and I think the investigative power should 
not be used simply for the sake of sensational hearings, but to get the 
facts, without which ne wise decision can be made. 

Mr. Cuenowretu. You think they should be used more than we are 
using them now? 

Mr. Mraper. Yes. By using investigative staffs the Congress can 
do a better job because it will know the details of a subject so that 
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it can write its own legislation and express its will in clear and wnam- 
biguous terms so that it really is the policy-making agency of the 
Government, and then it can use the investigative power to see in what 
manner the statutes passed are being executed and if they are being 
executed not in line with congr essional intent but perhaps in opposi- 
tion to congressional intent, then the legislation could be amended. 
I think the philosophy of the Reorganization Act was against the 
creation of special investigative committees and intended that the 
legislative committees do the investigating. The Senate committees 
were given subpena power. I think only 2 or 3 committees of the 
House are given subpena power except by special resolutions. 

My thought is that the investigations should be indulged in by the 
legislative committees. 

Mr. Scorr. Thank you very much. 

We will now hear from Representative Clyde Doyle of California. 
I may say, for the benefit of members of the committee and the press, 
that we have as remaining witnesses Mr. Cameron Burton of the 
District of Columbia Bar Association: Nr. Irving Ferman of the 
American Civil Liberties Union; and Mr. Andrew Biemiller of the 
American Federation of Labor. 


STATEMENT OF HON. CLYDE DOYLE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Doyie. Mr. Chairman and members of the committee : 

I appreciate the suggestion that I appear personally and give any 
views I might have for your consideration. Perhaps the suggestion 
that I do appear before I go back to my native State of California 
this recess was because I had the responsibility of being the chairman 
of a special subcommittee of the House Un-American Activities Com- 
mittee on the set of rules which we recently adopted. 

Mr. Scorr. We have introduced those rules in evidence, Mr. Doyle. 

Mr. Doyie. I might say there were only two of us on that subeom- 
mittee. The full committee chairman, Harold Velde, was the other 
member and was very cooperative and helpful in every way. 

As long as you say the set of rules has - ady been introduced in 
the record, I will not introduce another set, but I wish to make it clear 
that I am not here as a witness trying to qualify as an expert on the 
p +hilosop hy involved in investigative committees. 

This is the second term I have been a member of the House Un- 
American Activities Committee, and I did undertake to make memor- 
anda of several rules which we did not have time to consider prior to 
the pub lication of this booklet on July 15. We were anxious to have 
this first set of rules, covering primarily the subject of the rights of 
counsel and the rights of witnesses before the committee, and I think 
with two exceptions, rules IT and X, the rest do concern themselves 
with the rights of counsel and witnesses before the committee. 

So if you will permit me to refer to my memoranda I will proceed. 
If vou care to interrupt me I will try to answer any questions, or you 
may ask them after I have finished. 


No public hearing shall be held by either the full committee or a subcom- 
mittee thereof unless that hearing has first been authorized by a majority vote 
of the full committee 
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Might I say that some of these suggestions will apply primarily to 
the House Un-American Activities Committee outside the realm of 
the rights of counsel and witnesses before the committee, and others 
willapply generally to any investigative committee. 

At the conclusion of the statement by any witness, if said witness is then 
accompanied by legal counsel, it shall be permissible, for not to exceed a period 
of 5 minutes, or such further time as shall be unanimously authorized by the 
comiittee, for the counsel to question his witness client before the commit 
tee on any pertinent, relevant matter or subject about which the witness has 
made any statement. This privilege is for the purpose of aiding the witness 
to clarify or explain, with the aid of his counsel, any statement or answer which 
the witness has previously made. If any question asked by the legal counsel, or 
any answer to such question is not clearly pertinent, relevant and material, 
in the sole judgment of the committee, then such question by counsel, or such 
answer or statement by the witness, shall be stricken from the record and the 
time for any further questioning by the counsel shall, at the sole discretion of 
the committee, forthwith be terminated. 

That, of course, is not cross-examination as such, but in my expe- 
rience of more than 3 years on this House Un-American Activities 
Committee, I felt several times that even friendly witnesses could 
have made a stronger statement or stronger explanation of their in 
formation if they had been led into it by their counsel at the conclu 
sion of their testimony. 

Mr. Cuoenowern. What isthis you are reading now ¢ 

Mr. Dorie. These are my memoranda of my suggested rules. 

Mr. Crurnowernu. Have they been incorporated in the set of rules 
of the Un-American Activities Committee / 

Mr. Dorie. No. These have never been incorporated in the rules 
of the committee. 

Mr. CHenowern. Did you consider those at the time vou adopted 
the set of rules / 

Mr. Dorie. No. We were anxious to cover this subject matter of 
the rights of witnesses and attorneys before our committee. None 
of these rules I am suggesting now were presented to my committee. 
We did not have time to go into this field, but these I consider are 
very important rules which should be considered not only by my 
committee—which we will do at another date—but many of them 
would apply to any congressional committee. 

Under the suggested rule I have just read, if any obstreperous 
legal counsel should try to take the time of the committee with im 
pertinent questions he could be immediately stopped. Of course, as 
you know, the rules of procedure which you have, adopted by the 
House Committee on Un-American Activities, prohibits the counsel 
from participating in any way orally before our committee. The 
only thing he can do is quietly, without interrupting the procedure, 
advise his witness client. The rule 1 have suggested now opens up 
for the first time the field of allowing the counsel, at least before ou 
committee, to cross-examine, may I say, his own witness before any 
congressional committee in order to clarify or explain his answer pre 
viously made, whether he be a friendly or unfriendly witness. 

Mr. Cuenowetru. The rules applying to your committee would not 
necessarily apply to other congressional committees / 
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Mr. Doyie. That is right. You will find some of these especially 
applicable to our committee, but some would apply to any congres- 
sional committee : 


No full committee or subcommittee hearing shall be held at such time or place 
or under such conditions as would reasonably appear to be held for the purpose 
of influencing the outcome of any political campaign. 

No full committee or subcommittee hearing shall be held at such time or 
place or under such conditions as would reasonably appear to be held for the 
purpose of influencing any campaign in any congressional district for the elec- 
tion or reelection of any Member of Congress. 

Mr. Cuenowetru. What do you refer to there / 

Mr. Doytr. I refer to perhaps just criticism during the 7 years I 
have been here. It has been suggested there have been committee 
hearings called in or proximate to congressional districts for the 
purpose of influencing by publicity in the State where held the can- 
didacy of certain Members of Congress or the defeat of certain Mem- 
hers of Congress. 

Mr. Cnoenowern. How will you regulate that / 

Mr. Dove. If the membership is in good faith they will regulate 
it themselves. If they are not in good faith, they can abuse it. 


If any full committee or subcommittee hearing shall be held in any con- 
gressional district during a local election therein, neither the committee nor 
any member thereof shall make any statement in regard thereto designed to 
influence the result of that election or the outcome of any political campaign 
in any adjoining congressional district 


Mr. Scorr. Off the record. 
(Discussion off the record. ) 
Mr. Dore (continuing) : 


No public hearing shall be held by either the full committee or a subeommittee 
thereof unless said hearing has first been authorized by majority vote of the 
full committee. 

if the chairman of the full committee intends to ask for any public hearing 
to be held by the full committee or a subcommittee thereof, he shall first notify 
all members of the full committee, a reasonable time in advance, of the purpose 
of the hearing, the background upon which it is deemed by him necessary to 
hold such hearing, including the reason for such contemplated hearing and a 
statement substantially setting forth all information there is in connection with 
such place where it is proposed to hold such hearing. 

If any committee member makes any statement, either oral or written, in the 
Halls of Congress, or any place else, relating to the work or policy or records 
or proceedings, or activities, or jurisdiction of any committee of which he is 
a member, or if he makes any criticism or condemnation or derogatory remarks 
about any person or group of persons or organizations, then at the beginning 
of such statement he shall clearly state that his remarks are made solely on his 
own behalf and in his own name and upon his own personal responsibility, and 
not in the name of or on the authority of the committee. However, if a majority 
of the committee of which he is a member has previously expressly authorized 
him to make said statement, then he shall expressly state that fact and shall 
give the date upon which he was so expressly authorized. 

If any person subpenaed or otherwise appearing before any committee or sub- 
committee does so without having with him legal counsel of his own choice, then 
in such event either the committee chairman or legal counsel for the committee 
shall clearly state to such person that he has the right to legal counsel being 
present at all times with him during the committee hearings. If such person, 
upon being so advised, states that he desires legal counsel with him and gives 
what appears to the committee to be reasonable ground for not having legal 
counsel with him at that time, the committee shall recess for such reasonable 
time as the committee shall determine and announce to the person in order 
to permit such person to obtain legal counsel to be present with him at the 
committee hearing. If upon the expiration of such reasonable time the witness 
has not returned to the committee hearing with legal counsel. then the com- 
mittee may or may not, at its election, proceed with the hearings nevertheless. 
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Mr. Scorr. Could you avoid that by notifying any witnesses that 
they are entitled to a counsel present ? 

Mr. Doyie. I think that is true and the rules we have adopted cover 
that. Why I say “we” I refer to the House Committee on Un-Amer- 
ican Activities. 


No public hearing of the full committee shall be held unless there is a quorum 
of the full committee present, and every hearing by either the full comimitiee 
or subcommittee shall be bipartisan in its committee membership attendance 


In that connection, may I say that in our booklet of rules printed 
July 15 we incorporate, on page VI of our booklet, rule 25 (a) of the 


House, which specifies that all subcommittees should include majority 
and minority representation. 


Unless there has first been a majority vote of all the members of the com 
mittee designating what areas of investigation or hearings shall be had by the 
committee or any subcommittee, no committee member shall make any public 
annovncement or statement naming any areas, or to the effect that the com 
mittee will or will not investigate the infiltration or subversive activities in any 
named or given area, nor shall any news released to the press, over the radio, 
television, or otherwise be made to the effect that the committee will or will not 
investigate or hold hearings in any area unless a majority of the members has 
first voted so to do and authorized such public statement or announcement. To 
illustrate, by the term area is meant “labor,” or the “clergy,” or “education,” or 
“management,” or “industry,” or “government,” or “religion” 


and so forth. 
Mr. Cuenowetru. What is that latter part / 
Mr. Doyie (reading) : 


To illustrate, by the term area is meant “labor,” or the “clergy.” or “educa 
tion,” or “management,” or “industry.” or “government,” or “religion” 


and so forth. 

By that I mean you cannot announce you will investigate labor 
or religion or management or government. No member of the com- 
mittee may announce that unless they full committee decides it. 

Mr. Scorr. By area you had no reference to geographical area / 

Mr. Dorie. No. 


No testimony or evidence shall be received or heard in public hearings for the 
first time which claims identification of a person or group of persons as sub 
versive, Communist, or Fascist unless such testimony, or evidence, has first been 
adequately substantiated in closed hearings. Credibility of a witness testifying 
before the committee in closed session, or furnishing the committee information 
which claims or alleges that a person or group of persons is subversive, shall be 
first established by the committee as far as practicable before testimony or infor 
mation of such person is released or made public in any manner, 


This covers the fact that now and then a person not entitled to full 
credit appears before the committee and makes allegations and charges 
which, upon investigation, cannot be substantiated. In the meantime, 
the damage has been done. 


Every written report or statement from the committee which purports to 
furnish any authorized person with copies of, or the contents of, any committee 
file or record, shall always contain upon the face of it a printed disclaimer, in 
clear, bold type, stating that unless said report or statement expressly specifies 
therein that such person, organization, committee, or group of persons was 
upon a specified date given in the report cited or identified as a member of the 
Communist Party or of an identified or cited Communist-front organization, or 
as subversive, then nothing contained in said report or information from the 
committee shall be construed as indicating or inferring or claiming that such 
person or committee or organization or group of persons was ever cited or 
identified or claimed to be either subversive or a member of the Communist Party 
or of a Communist-front organization. 
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If the committee of Congress, or the Attorney General of the United States, or 
any other Federal Government agency, committee, or department has made any 
such citation or identification, and if it appears in the committee files, then 
such fact, with the date thereof, shall be contained in every committee report or 
statement furnished as herein provided. 

The forepart of that is because of the fact I have heard of an ocea- 
sion or two where, by inadvertence, a committee of Congress, or the 
secretary or clerk of a committee of Congress, has left off any such 
statement. This rule provides that it shall be printed right on the 
stationery that goes out, as a part of the stationery itself, so that any 
report going out, especially from the Committee on Un-American 
Activities or any other committee dealing with subversive claims, shall 
have that statement right on the face of it. 

Whenever possible every committee member shall at least 24 hours prior to any 
public or closed hearing receive in writing at least a brief outline and statement 
of the subject and the witnesses to be called at the hearing, the subject matter 
to be investigated and the evidence, information and testimony to be produced 
Where practicable photostats or copies of written instruments or documents to 
be relied upon shall also be furnished 

At that point may I state this, that in making these suggestions, 
which seem to be more applicable to the House Committee on Un 
American Activities than to any other congressional committees, I 
want the record to show, and I want vou gentlemen certainly to under 
stand, that Tam not critical of my own committee. We are making, I 
think, rapid progress. It is a difficult committee to work on. 

Mr. Scorr. Are you satisfied that generally speaking the hearings 
before vour committee have been fairly conducted at this session of 
(Congress 4 

Mr. Dorie. IT would say the chairman is improving very greatly, 
through his experience, in conducting very difficult hearings. T am 
not in position to state, because I do not believe it is true, that at 
every point in our hearings they have been entirely fair, either to 
the committee or to the witnesses. 

Mr. Scorr. You also have difficult witnesses ? 

Mr. Doyir. That is true, and we have a difficult time. IT think it 
is the most difficult committee in Congress because it is all nervous 
work, all strenuous work, all dealing with the internal and external 
security of our own Nation as regards the Communist conspiracy 
which we are try Ing to uncover. 

Any person who claims that oral testimony or documentary evidence which 
has been given in public hearing before the committee has a tendency to defame, 
degrade, or adversely affect his reputation in his community may upon learning 
of such testimony or evidence concerning him promptly furnish and file with 
the committee a sworn statement by him under oath clearly setting forth the 
testimony he refers to and clearly setting forth in what manner and to what 
extent he desires or disagrees with said testimony. Such affidavit by such 
person shall be kept in the files of the committee but shall no the publicly 
released until and unless that person promptly arranges for a hearing either 
before the committee or a conference with the committee staff in order to enable 
the committee to question such person and to further investigate the contents 
of such person's affidavit If such person claims that other persons who are 
named in the affidavit by him would also substantiate and confirm the state- 
ments in his affidavit, then the addresses of such person or persons shall also 
he contained in the affidavit 


That, manifestly, is to give a person who claims he is injured an 
opportunity to immediately contradict it and to place in the files of 
the committee information that will help in its investigation. 
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In the conduct of all hearings, both public and closed, all testimony, information, 
or evidence received shall, as far as possible, always be relevant and germane 
to the subject of the hearing. If the witness volunteers any information or 
testimony which is not clearly relevant, germane, competent, or material, the 
committee chairman may direct that it be stricken from the record. 

That, of course, Mr. Chairman, brings up this situation. We, as 
a committee, under our present rules have that right, but I some- 
times feel that with the rule, before our committee at least, that a 
lawyer shall never open his mouth except through the witness, it 
makes the witness the only person who can have an opportunity to 
answer an accusation or lite ism by any committee member, and 
sometimes, In a temper of a hearing, where it is a hearing of great 
difficulty with an unfriendly witness, especially, I have come to feel 
that perhaps some witnesses are temporarily, at least, at an extreme 
disadvantage before the committee. 

Mr. Scorr. If I might give an illustration, suppose some member 
of the committee examining an unfriendly witness Says, “Well, I can 
see from the way you talk that you are a Communist,” that may not 
be germane to the inquiry at the time and represents a conclusion on 
the part of the member of the committee. Is it your thought that this 
rule would enable the chairman to strike that out. or the majority 
of the committee to do it if the chairman does not? Is that what you 
mean ? 

Mr. Dorie. Yes. It also goes to the point of permitting the testi- 
mony of a witness to be stricken if it is not germane. We have in- 
stances where a witness will talk and talk when it is not germane or he 
may indulge in attacks on the committee, and I have heard of cases 
where a committee member would say, “I would not believe you under 
oath” to a witness. I not only think that is very much out of place 
for a member of a congressional committee to state during a hear ing, 
but I think it places the witness under an extreme disadvantage, and 
I think it places him where, unless he is permitted to speak up in his 
own defense, no defense can be made because his lawyer cannot speak. 
I think it is an extreme burden and responsibility on committee mem- 
bers to keep our tempers and keep our tongues and keep our patience 
and keep our balance as committee members equal at least to what we 
expect of witnesses. 

Mr. Scorr. I think your point is very well taken. 

Mr. DoyLe (continuing) : 

At least once every 30 days while Congress is in session, upon advance written 
of not less than 5 days to every committee member, the committee investigative 
staff shall make an oral report of its work operations and investigations and the 
subject and purposes and results thereof in each geographical area and also in 
each area of subversive activities or infiltration being investigated, together with 
those suggestions of the areas or subject which it then feels is most important 
to continue and also its suggestions as to the priority of investigations and hear- 
ings and the reasons upon which these suggestions are made. 

Now, pertinent to that, I think it will not be a ig pe if I take a 
moment to say that every congressional committee is spending tax 
money. Its staff is busy; the committee membe wikis? is busy; and I 
definitely feel that those investigations only should be m: ade by con- 
oressional committees which are most important. In other words, 
they should have the rating of priority and importance to which we 
would give our own personal attention as congressional Members. No 
temporary pressure or influence should enter into a determination of 
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where a congressional investigation should be had or on what subject 
it should be had. No party politi ics should be permitted to enter into 
any hearing. My thought under this suggested rule is that if the full 
committee were given every 30 days an analysis by the investigative 
staff of what the findings were in each area of investigation, then 
certainly it would deter or make less possible the entrance into inves- 
tigations and into committee hearings of these temporary personal 
politic al considerations which do creep in, and in saying this may I 
emphasize again and most emphatically that in m: aking these sugges- 
tions, which ~apply primarily to my own committee, I am not doing 
so in criticism of any Member or group. It is a hard-working group. 
We are attacking always a very difficult subject. 1 believe we are 
cooperating. 

Mr. Scorr. Just one question: Do you think that the proceedings 
of investigatory committees should be televised or broadcast ? 

Mr. Doyxe. I think only by a majority vote of the committee and 
then, of course, no witness should be televised if he objects to it. I 
think it is an infringement of his individual right to freedom to be 
put upon the screen. 

I am aware of some conditions under which it is a physical detri- 
ment to the committee itself to have a television in the room. 

Mr. Scorr. We used to have privacy of photography, privacy of a 
person’s face who did not want it spread out on the front pages. We 
are now coming to pr IV: ic y of gesture and expression. 

Mr. Doyie. I should add there, Mr. Chairman, that it is very clear 
to me also, along the line of television, that no television program 
should be permitted, directly or indirectly, or even radio, for the pur- 
pose of private profit or private gain by any commercial organiza- 
tion. That, of course, would make it impossible to announce from the 
hearing room that this program is being sponsored by John Doe. It 
must be on a noncommercial basis if it is televised. 

Now, I want to go one step further in connection with the televising 
of committee hearings, and I do it from experience, the forbidding of 
the commercialization of television programs or of radio programs, I 
think should go to the extent of no committee member going into an 
adjoining room from the hearing room and there being televised in 
front of a commercial sign. For instance, take this committee room 
in which we are holding a hearing right now of the Rules Committee, 
say this is a hearing room in which a hearing is being conducted by 
a congressional committee, and right next door to it is a room which 
is not being used by the committee for a hearing. My suggestion is 
that the rules should go to the extent of prohibiting committee mem- 
bers from going next door and standing in front of commercial adver- 
tising signs, and being televised so that the inference is going out that 
the John Doe organization is sponsoring the televising of the hearings. 

Mr. Cuenowern. Has that been done / 

Mr. Doyir. It has been done with great detriment to Congress it- 
self, and that is why I mention it. 

Mr. Scorr. Could you suggest to us some possible benefits of tele- 
vising the hearing other than the enhancement of the candidac y of 
some Senator for the Presidenc ‘vy, or something of that kind? 

Mr. Dorie. Yes. I think, Mr. Chairman, that it is of great bene- 
fit to the American public. I think it is of great benefit to ) the Amer- 
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ican public to see as much as possible how Congress operates, and how 
it handles itself in committees. I think that is good. I think it is of 
value. 

You take in connection with our Un-American Activities Comnut- 
tee, I think it has proved very valuable in many of our hearings when 

the public itself could see the contemptuous manner in whic h some 
witnesses have appeared there, people known to the committee, shi all 
we say, in many instances, as members of the Communist Party. 

I have no objection to the televising of hearings, underst: and, Mr. 
Chairman, on a broad basis, but if there is objection made by the wit- 
ness I think his objection should be observed, but I do favor the tele- 
vising of committee work under the proper conditions. 

Mr. Scorr. Have you given any thought to the possibility, in deal- 
ing with an extremely contemptuous witness, by reverting to the old 
congressional custom, prior to about 1830, of having the offending 
witness cited to the bar of the entire House? That suggestion has been 
made. 

Mr. Doyir. I have thought considerably of that. Perhaps I am 
not conclusive in my own thinking about it yet. 

Perhaps it is because of the stress and strain under which our com- 
mittee membership has to work a great many times, but I think that 
there have been occasions when from my knowledge of committee hear- 
ings and the stress and strain under which congressional committees 
have to work that that sort of a procedure might result in an unantici- 
pated embarrassment to the congressional committee and even to the 
Congress. 

I wish to stress this, Mr. Chairman, in view of that question that, of 
course, if the Members of Congress were calm, deliberate, and 
natural at all times and all committee hearings were reasonable, fair, 
and just, then some such rule might save a lot of time and a lot of 
court procedure, but I am not sure that we are, Mr. Chairman. 

Let. me speak for myself, just limit it to myself so that I will not 
be telling about other people, I would not say that I personally am at 
all times, as a member of the House Un-American Activities Commit- 
tee, as a result of the stress and strain of certain hearings and of the 
presence of certain abominable witnesses, shall I say, I am not sure 
that I would at all times be in possession of that degree of calmness 
and deliberateness which would qualify me at that instant to vote 
upon that issue. 

Now, then, if in order for some such rule to become effective it 
would require a congressional committee to go into executive session 
and calinly consider the matter as to whether or not a witness should 
be cited direct to the bar of Congress itself for contempt then, perhaps, 
there would be no substantial objection, but I would strongly object 
to a committee, in its place on the committee platform, being author 
ized to instantly vote a citation direct to Congress of a witness. I 
think it would become hazardous to do so. 

Mr. Scorr. I can see the menace there. 

I think we might wait a few minutes, Judge Doyle, for Mr. Cheno- 
weth, as I am pretty sure he had some questions he wanted to ask you. 

Mr. Doyte. As I say, Mr. Chairman, I have not undertaken to go 
into anything on the philosophy embodied in the congressional hear- 
ings. I feel it is very pertinent that we have them, and that they 
are very important. 
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There is this problem always before us, which I refer to you, and 
which was mentioned by the distinguished Member of Congress who 
just appeared before this committee before I did, with reference to 
committee taking testimony and making investigations in order to 
legislate. Well. of course. Public Law 601 of the 79th Congress, 
under which the House Un-American Activities Committee acts, 
expressly provides in respect to that, as you are well aware. 

In the last section of paragraph 2 of rule 11, applying to our com- 
mittee, as printed on page 4 of our rule booklet, it expressly provides 
that we shall go into, “All other questions in relation thereto that 
would aid Congress in any necessary remedial legislation,” and I am 
able to say that I am very sure that our committee very frequently 
during this session and last session, when I was also a member, con- 
sidered whether or not there was some remedial legislation which we 
should suggest to our parent body, the Congress itself, so that we are, 
in addition to holding these investigations and hearings into the 
subject of subversive and un-American propaganda, we are deliber- 
ately and conscientiously frequently asking ourselves, Is there now 
some subject of remedi: il legis}: ition which we care to report to the 
Congress ¢ 

Mr. Curenowetu. I have just a couple of questions, Mr. Doyle. 
First, are you appearing now before the committee for or against the 
proposed legislation which would create and establish a code of ethics 
and ru les for cong! ‘ession: al he: ar ings ? 

. Dorie. I am appearing for it. 

ae CuEenoweri. Do you feel that is necessary now that your com- 
mittee has adopted a set of rules and other committees have taken 
similar action 2 

Mr. Doyte. I think so. 

I might say that I, naturally, have gone back into the history of 
Congress, and I have studied the Keating resolution, the Holifield 
resolution, the McCormack resolution and the other resolutions that 
have been filed, and to answer your question further, I think it is al- 
Ways important that Congress itself be on the job and state whether 
or not there are fundamental rules for committee procedure which 
ought to be followed generally by all committees. 

Mr. Cnenowetu. You are not apprehensive about the possibility 
of the rules becoming so complicated and technical that they might 
even impair the hearings and the committee itself would not be able to 
determine whether or not it was following the rules? 

Mr. Dorie. No, I am not afraid of Congress writing a set of rules 
which would impair the efficient functioning of congressional com- 
— 

Mr. Cuenowetn. Do you not think we ought to make this code of 
ethic if we adopt it, very short and very simple? 

aut Dorie. I do. 

Mr. Cuenowernu. You have a pretty elaborate set of rules for your 
committee now. 

Mr. Dorie. I think, again, the House Un-American Activities Com- 


mittee is in one of the most pe ‘uliar situations of any , committee in 
Congress in our field of res ponsi ibility, : and I feel that ‘there are rules 
there that would not apply to other congressional committees at all. 

Mr. Cuenowern. Other members of your committee, including the 
chairman, have appeared before our committee and presented a situa- 
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tion that I did not realize existed, and which is one I think that, per- 
haps, you should have given some attention to in your rules. That 
is where you have a recalcitrant witness, a hostile witness who openly 
defies the committee and shows his contempt and rebellion against any 
attempt to elicit information from him. Apparently you are help sless 
in a situation like that. 

Mr. Doyte. Yes. 

Mr. CuenowetH. What do you propose to do about it / 

Mr. Doyie. Of course, we have discussed that subject in our com- 
mittee. 

Mr. Cuenowern. I want to go back for just a moment. Mr. Scott 
asked you about the te levising of committee hearings. 

Mr. Doyur. Yes. 

Mr. Cuenowern. Do you think it is adding to the stature of Con- 
gress to have millions of people look upon a scene where a witness is 
openly defying C ongress and is expressing his contempt for the indi- 
vidual members of the committee and the committee as a whole? Do 
you think that that is adding to the stature of Congress or our pres- 
tige in this country just at a time when I think it is important that we 
do have the confidence of the people ¢ 

Mr. Doyie. Granting that, it informs those citizens who see that 
incident the things that we have no power to punish. 

Mr. Cuenowetu. Do you think that is giving the public a good 
impression of Congress / 

Mr. Doyte. I also feel, Mr. Chenoweth, answering your question, 
that, in my judgment, it may be a good thing for the American public 
to see that we do have people who claim American citizenship who 
may be contemptuous of Congress. 

Mr. Curnowern. It may be a common attitude, - I think prob 
ably it is much more common than we want to realize, but do you feel 
it is well to display that attitude which is shown before the committee 
before the American peop le? 

Mr. Doyte. I think it does more good than harm, speaking of the 
Un-American Activities Committee. 

Mr. Cuenowernu. I have never attended any of your hearings, but 
some of those witnesses become pretty hostile. 

Mr. Dorie. I am sure that through televising the hearings of our 
committee much greater good has come about, resulting from the peo- 
ple seeing the contemptuous and despicable manner in which some wit- 
nesses have acted, I think it has done Congress more good than harm. 

Mr. Cuenowern. You think it has? 

Mr. Doyte. If I can go by the letters I have received and reactions 
from American citizens. 

Mr. Cuenowetn. When the committee sits there and takes that 
abuse and does nothing about it, I do not believe it adds to the pres 
tige of Congress. 

Mr. Doyie. We have no way to do anything about it. 

Mr. Cuenowetu. But you still persist in contending that you 
should let the witnesses go ahead in parading that before the Ameri- 
can people, and expressing their contempt for Congress. 

Mr. Dorie. I do not contend that we should let the witness go ahead, 
but I do contend in that very fact the reaction benefit has been more 
than the harm. 
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Mr. Curnowern. I think that is one of your serious problems. It 
isa very serious problem. 

Mr. Dorr. Yes, it is, but I do say it has done more good than harm, 
in my judgment. 

I think, perhaps, I have taken all of the committee’s time I should 
take. 

Mr. Smiru. Thank you, Mr. Doyle. 

Mr. Doyir. I appreciate appearing here before the committee. 

Mr. Smrru. Mr. Burton, will you come forward ? 

Mr. Burron. Thank you, Judge. 


STATEMENT OF W. CAMERON BURTON, PRESIDENT, BAR ASSOCIA- 
TION OF THE DISTRICT OF COLUMBIA, ACCOMPANIED BY A. K. 
SHIPE, MEMBER, SPECIAL COMMITTEE ON RULES OF PROCEDURE, 
BAR ASSOCIATION, DISTRICT OF COLUMBIA 


Mr. Scorr. Will you proceed: Mr. Burton? We are glad to have 
you with us this morning. 

Mr. Burton. Mr. Chairman, and Judge Smith, I appreciate the 
opportunity to appear before the committee on behalf of the District 
Bar Association, of which I am president. 

During the administration of my predecessor, Mr. Preston C. King, 
he appointed a committee to look into the matter of possible rules for 
legislative committees. In conjunction with some of the members of 
the board of the bar association the committee finally made a report 
which was adopted and which we have sent ti you gentlemen, | 
believe. 

I do not understand that has gone into the record, and I respect- 
fully request that it be copied into the record. I should like to read 
excerpts from that report also. 

Mr. Scorr. Before you do, may I at this time suggest that you offer 
it for the record. 

Mr. Burron. Yes. 

(The matter referred to is as follows:) 


RULES OF PROCEDURE FOR CONGRESSIONAL HEARINGS—REPORT OF 
SPECIAL COMMITTEE OF THE BAR ASSOCIATION OF THE DISTRICT 
OF COLUMBIA 


In recent years the Congress has become more and more aware of alleged 
abuses in the exercise of its investigatory powers and in the conduct of its 
committee hearings. Much criticism both from the public and Members of the 
Congress has been made of the conduct as well as the motive and purpose back 
of some of the investigations 

There is no specitic set of rules for the organization and conduct of hearings 
applicable to all congressional committees. Each committee often makes its own 
rules of procedure with no announced rules of conduct. To remedy what is be- 
lieved to be a defective procedure many Members of the Congress have during 
recent years introduced bills and resolutions suggesting definite rules of conduct 
to be adopted by the Congress to guide and control all committees in the exercise 
of their investigatory function. 

President King on February 19, 1953, appointed a committee on legislative 
investigation, and requested the committee to study and report to you with 
respect to rules of procedure for congressional hearings. We, the undersigned, 
are, therefore, submitting herewith proposed rules and a report. The report also 
discusses certain additional related matters not specifically covered by the 
proposed rules, 
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We have assumed the basic position that it is the duty and obligation of wit- 
nesses and counsel to cooperate fully with committees of the Congress in the 
exercise of their proper and legal investigations. Concurrently, witnesses must 
be protected against badgering, abuse, harassing, and unnecessary embarrassing 
treatment either by members of the committee or its staff: and when lawyers are 
called as witnesses the confidential relationship with their client must be re- 
spected. Any rules must also protect the character, integrity, and reputation of 
other persons from being unfairly attacked by unscrupulous witnesses using 
hearsay, rumor, gossip, and similar unsupported information. 

These proposed rules grant certain rights to witnesses and counsel and impose 
specific limitations on congressional committees. It is, therefore, a twofold opera- 
tion which we are recommending should be adopted by every committee of Con- 
gress before it commences operations. The rules proposed should be established 
for any committee and are not so restrictive that they cannot be adopted in toto 
and leave the committee quite free to make any reasonable investigation. 

We are not criticizing any of the suggestions made in various congressional 
bills, nor have we gone as far as, or in as great detail as, some of these suggestions, 
However, we believe that the rules proposed by your committee are reasonable, 
and while, of course, we cannot attempt to tell Congress what its committees 
should do, we feel that our recommendations are the minimum that an investigat- 
ing committee should adopt. 

We realize that a rule with respect to television may cause considerable debate, 
but believe that our recommendation in this respect should be made, even though 
it is quite likely that many committees may not adopt it 

Entirely apart from any policy which committees of Congress may have, we, 
nevertheless, as your committee, believe it our duty to report to you such rules 
which, in our opinion, will protect witnesses and lawyers before congressional 
investigating committees. 


1. Information for witnesses 


Witnesses should be advised of the contents of the law or resolution author- 
izing the instant investigation. Such witnesses should also be advised of their 
constitutional protection against being forced to give self-incriminating testimony, 


2. Right to counsel 


(a) Counsel for witness.—At every hearing (public or executive), every wit- 
ness shall have the right to counsel. At any examination or other proceedings 
(other than a hearing), every witness when interrogated by a member of the 
committee or a member of its staff, shall be informed that he has the right of 
counsel. 

(b) Participation of counsel.—Counsel shall have the right on behalf of a 
witness to participate in hearings in the following manner: 

1. To advise a witness of his constitutional and other rights, 

2. To make objections to questions and procedures and to submit legal memo- 
randa in support of objections (the objections shall be incorporated in the trans- 
cript of the proceedings and such memoranda shall be filed with the record), 

6. To cross-examine witnesses who testify with respect to counsel's client, 
where such questions are relevant to the inquiry and within reasonable limits 
tixed by the committee, 

1. To file as part of the record a written statement of counsel’s client ex- 
plaining or refuting any statements or testimony relating to said witness, pro- 
viding such statement shall not contain any scurrilous or defamatory matter 

(c) Conduct of counsel ——Counsel for a witness shall conduct himself in a 
professional, ethical and proper tuanner. His failure to do so shall, upon a find 
ing to that effect by a majority of the committee, subject such counsel to dis- 
ciplinary action, which may include warning, censure, removal of counsel or a 
recommendation of contempt proceedings. In case of removal of counsel, the 
witness shall have a reasonable time to obtain other counsel. Should the wit- 
ness fail or refuse to obtain the services of other counsel within a reasonable 
time, the hearings shall continue and the testimony of such witness shall be heard 
without benefit of counsel. 

Counsel for the committee shall confine his questions to matters pertinent to 
the inquiry and shall not propound questions which would elicit responses un- 
necessarily reflecting adversely upon the character and reputation of any 
person. 
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8. Hearings should be public, a complete record kept and transcript available 

All hearings should be public, except as may be determined by majority vote of 
the committee. A complete and accurate record shall be kept of all testimony 
and proceedings at hearings (both public and in executive session). Any wit- 
ness, or his counsel, at the expense of the witness, may obtain a transcript of the 
testimony of the witness under any circumstances and where a witness has been 
accused of a criminal offense, he, or his counsel, at his own expense, may obtain 
a transcript of the entire record relating to such accusation, except that he 
may not obtain a transcript of the record if a majority of the committee believes 
that the security of the Nation be involved 


, 


/ Use of exccutive session to avoid unwarranted injury to re putation 


If a majority of the committee believes that the interrogation of a witness in 
a public hearing might unnecessarily or unjustly injure his reputation or the 
reputation of other individuals, the committee shall interrogate such witness 
in an executive session for the purpose of determining the necessity or advisa 
bility of conducting such interrogation thereafter in a public hearing. 


5. Rights of persons affected bya hearing 

Any person directly or indirectly affected by a hearing (whether public or in 
executive session ) : 

(a) who believes that his character or reputation has been adversely affected 
er to whom improper or degrading conduct, not itself illegal, has been imputed 
by any other person during the course of a hearing, shall have the right to appear 
in person or by counsel before the committee, to give testimony germane to the 
subject and to file a statement with respect to the derogatory testimony; and 

(4) to whom has been imputed illegal conduct by any other person during the 
| have the right to appear in person or by counsel before 
the committee to give testimony germane to the subject, to file a statement with 
respect to the derogatory testimony and, with the approval of a majority of the 
committee, to cross-examine such other person and to petition for and receive 
compulsory process for obtaining witnesses in his favor and the opportunity for 
the hearing of testimony from such witnesses 








course of a hearing sha 


6. Number of members at hearings 

No hearing shall be convened without a majority of the committee present. 
No hearings shall be conducted without the attendance of at least two members 
of the committee 


~ ’ } a] > vos 
i Su spenas, SCAUTCHES, and SCULTUTECR 


(a) Subpenas shall be signed and issued by the chairman of the committee 
or other member of the committee designated by the chairman 

(6) Any person upon whom any subpena is served may appear before the com- 
mittee and move that the subpena be quashed or modified. Such motion shall 
be ruled upon by a majority of the committee. 

(c) Counsel shall be permitted to raise questions as to unreasonable searches 
and seizures of persons, papers, and effects, and by majority vote the committee 
shall rule with respect to questions raised 

(7) Subpenas shall comprise (1) subpenas ad testificandum and (2) subpenas 
duces tecum for the production of books, records, documents and other objects. 
The subpena duces tecum should describe with all practical particularity the 
hooks, records, documents and other objects which the witness is called upon 
to produce. 


&. Rules of eridence 


\ witness shail be limited to testimony of substantial probative force and, 
where consistent with reasonable expedition, shall also be limited to the testi- 
mony of facts within his knowledge. Judicial rules of evidence need not apply. 
The committee shall rule upon the admissibility of all evidence. 


9. Pertinency of questions 


A witness, or his counsel, may object to a question on the grounds of perti- 
tinency. In the event that the committee overrules the objection and orders the 
witness to reply, the committee shall state the basis upon which such question 
is pertinent. A witness, or his counsel, shall have the right to note an exception 
to such ruling and to state briefly the grounds of his objection. 





: 
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10. Limitation upon reports reflecting upon individual reputations 

No report or other statement reflecting adversely upon the reputation of any 
individual shall be issued or made public by the committee or any member of its 
staff, unless 

(a) such report or statement is germane and pertinent to the purpose of the 
hearing and has been so determined by majority vote of the committee ; 

(b) a majority of the members of the committee have consented to the issu- 
ance of such report or statement; and 

(¢) such report is based upon evidence presented at public hearings and not 
upon information obtained at a preliminary conference or through private 
investigation. 


11. Television hearings 


Any witness whose testimony is to be televised shall be notified in writing 
by the committee at least 24 hours prior to the time specified by the committee 
for the taking of his testimony. A witness may request that his testimony not 
be televised and the committee shall accede thereto, provided such request be 
made to the committee at least 12 hours prior to such hearing. 


CONSTITUTIONAL, HISTORICAL, AND FACTUAL BACKGROUND 


The Constitution contains no express provision authorizing congressional in- 
vestigation. However, even before the Constitution was adopted, the Colonies 
made investigations for their individual iegislutive purposes. After 1787 the 
Congress began to initiate and conduct investigations principally as an aid to 
legislation, but in many instances to ascertain facts as to the official conduct 
cf governmental functions. As early as 1792,’ the House of Representatives 
conducted investigation of the conduct of General St. Clair. The first Senate 
investigation with subpena flower was made of the Seminole Indian campaign of 
General Jackson in 1818" Although the Constitution contains no express author- 
ization for investigations, it early was understood and has since been recognized 
as a functional power of the Congress to investigate for legislative purposes. 
Such power is now so firmly established as to admit of no doubt 

The pertinent constitutional provisions which have resulted in the development 
of a great volume of case law are for convenience here quoted : 

“Article I, section 1: ‘All legislative powers herein granted shall be vested in 
a Congress of the United States, which shall consist of a Senate and House of 
Representatives.’ 

“Article I, section &: ‘The Congress shall have the power * * to make all 
laws which shall be necessary and proper for carrying into execution the fore- 
going powers and all other powers vested by this Constitution in the Government 
of the United States, or in any other department or officer thereof 

“Amendment (I): ‘Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for the redress of grievances.’ 

“Amendment (IV): ‘The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and seizures, shall not 
be violated, and no warrants shall issue, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.’ 

“Amendment (V): ‘No person * shall be compelled in any Criminal ¢ase 
to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law. 

“Amendment (VI): ‘In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature and cause 
of the accusation ; to be confronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, and to have the Assistance 
of Counsel for his defense.’ ”’ 


13 Annals of Congress, 490-494. 
233 Annals of Congress, 76 
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There are a number of congressional investigations, the validity of which have 
all been sustained by the judiciary. 

There were a number of congressional investigations made between 1837 and 
1860 which followed the general line of those heretofore mentioned 

The question arose at a somewhat earlier date as to the power to compel 
witnesses to attend and testify before congressional hearings. In 1837 one 
Reuben Whitney refused to respond to a subpena of the House Banking Com- 
mittee and was thereafter called before the House of Representatives to explain 
his refusal to comply with the subpena. The history of Whitney’s explanation 
to the House is somewhat interesting, and after stating that he had previously 


appeared before the Banking Committee and had been mistreated, the House 
dismissed the proceeding and took no further action.’ 

The only punishment to which witnesses were subject prior to 1857 was being 
punished by the Congress for contempt Such punishment consisted of detain- 
ing the witness for the duration of the particular Congress. In 1857 the Con- 
gress enacted a statute® which authorized the Senate or the House of Repre- 
sentatives to certify contempt cases to the district attorney for the District of 
Columbia for prosecution. That statute with certain modification is now con- 
tuined in Title 2 United States Code Annotated, sections 191, 192, 1938, 194 and 


195. Since 1857 most contempt of Congress cases have been certified to the 
district attorney for action. There have been a few contempt actions taken by 


the Congress, such as that of Jurney v. MacCracken (294 U. S. 125 (1935) ). 

The right of the Congress to punish for contempt was sustained in Anderson v. 
Dunn (6 Wheat. 204), the theory of the Court being that the Congress possessed 
all powers incidental and necessary to the proper execution of its granted 
powers.® The Kilbourn case very decidedly limited the very broad holding in 
the Anderson case. However, later decisions of the Supreme Court have prac- 
tically nullified the holding in the Kilbourn case, except to the extent that the 
Congress may not inquire into the private affairs of a witness except upon a 


showing of a legitimate congressional purpose. 
IMMUNITY STATUTES 


The present immunity statute covering testimony before the Congress is con- 
tained in title 18, United States Code section 3486. That statute is admitted 
by all to be very weak and most ineffective. The original immunity statute was 
written about the time of the Civil War. The Supreme Court in Counselman v. 
Hitchcock (142 U.S. 547 (1892)), held the statute to be unconstitutional as the 
rights granted were not co-extensive with the privilege contained in article 5 
of the Constitution. As a result of that decision, the Congress enacted the 
Compulsory Testimony Act of 1893 (27 Stat. 448). That statute was held by 
the Supreme Court to be constitutional in Brown v. Walker (161 U. 8S. 591). 
However, witnesses obtained immunity from prosecution by simply appearing 
and testifying without claiming the privilege of self-incrimination. Conse- 
quently, the statute was subsequently amended by providing that, if a witness 
desired to obtain immunity from prosecution, he should claim the privilege 
against self-incrimination. That statute has, on numerous occasions, been held 
by the Supreme Court to be constitutional. Yet, when the witness claims the 
privilege against self-incrimination, he cannot be compelled to testify before a 
congressional committee. The only recourse is the institution of contempt 
proceedings. Of course, if a witness should testify after claiming the privilege 
inst self-incrimination, such witness may not be prosecuted or subjected to 
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The investigation of John C. Calhoun as Secretary of War in 1827, 3 Congressional 
Debates 567; the President and his Cabinet in 1832, 8 Congressional Debates 1309-1386: 
the affairs of the National Bank in 1832, 8 Congressional Debates 2160; the administration 
of President Jackson in 1836, 13 Congressional Debates 1057—1061, 1081—1108, 1399-1411, 
2102-2158, 2148: Townsend v, U. 8S. (95 F. 2d 352 (App. D. C. 1938). See also H. Rept. 


No. 194, 74th Cong., 2d sess., 1937. 

‘Congressional Globe, 24th Cong., 2d sess., 258 Actions of a somewhat similar 
nature are reported in Congressional Globe ig., 3d sess. (1857), pp. 403 et seq., and 
the Congressional Globe for the 35th Cong., Ist sess. (1858), pp. 505 et seq. 

511 Stat. 155 

*See also Kilbourn v. Thompson (103 U. S. 168), where the Supreme Court limited the 
investigatory power of Congress to an implementation of the specified grants of power in 
the Constitutior 

UcGrain v. Daugherty (273 U. S. 1£ 








(1927).) :Sinclair v. U. S. (279 U. 8S. 263, 294 








(1929)) : Townsend vy. U. 8. (95 F. 24: (1988)).; U. S. v. Josephson (165 F. 2d 82, 90 
1947)) Fields v. U. 8. (164 F. 2d 97 (1947).); Bisler v. U. S. (170 F. 2d 273 (1948))): 
Lawson v. Il S. (176 F. 24 49 (1949 1 S. v. Bryan (94 Sup. Ct. 683 (1950)); U. S.v 
Rumely ( U.8 97 L. ed. (Ady. Pg. 494). (1953) ) 
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any penalty for forfeiture for or on account of any transaction, matter, or thing 
concerning which he testified, except that he may be prosecuted for perjury com- 
mitted in so testifying. 

The Supreme Court has in a number of cases held that the right of free speech 
is not absolute but must yield to national interests justifiably thought to be 
of larger importance. The same is true of the right to remain silent. When 
legislating to avert what is believed to be a threat of substantive evil to national 
welfare, Congress may abridge either freedom.” 

The committee believes that the Compulsory Testimony Act should be given 
serious study and consideration with a view to giving to the Congress the power 
to compel witnesses to testify after they have claimed their privilege against 
self-incrimination. Such witnesses would obtain immunity from prosecution 
and it will require very careful legislative enactment in order to prevent abuses 
of such power if granted to the Congress so that witnesses could not, with im- 
punity, without infringing upon the public interest, obtain immunity from pros- 
ecution for criminal acts, 

We believe that this question of immunity plays a very important part in the 
field of congressional investigations. 


RESOLUTIONS AUTHORIZING INVESTIGATION—SCOPE AND PURPOSE 


The resolution or bills authorizing investigations should particularize as clearly 
and definitely as practicable the scope and purpose of proposed investigations, 
The necessity for this is clearly disclosed by the opinion of the Supreme Court 
in United States v. Rumely supra, wherein the Court stated, interalia: 

“This (the authorizing resolution) is the controlling character of the com- 
mittee’s powers. Its right to exact testimony and to call for the production of 
documents must be found in this language. The resolution must speak for itself, 
since Congress put no gloss upon it at the time of its passage. 


* * * * * * * 


“Patently, the Court’s duty to avoid a constitutional issue, if possible, applies 
not merely to legislation technically speaking but also to the congressional 
action by way of resolution. .(See Federal Trade Commission v. American To 
bacco Co., 264 U. S. 298.) Indeed, this duty of not needlessly projecting delicate 
issues for judicial pronouncement is even more applicable to resolutions than 
to formal legislation. It can hardly be gainsaid that resolutions secure passage 
more casually and less responsibly, in the main than do enactments requiring 
presidential approval. 

* * * * x * * 


Whenever constitutional limits upon the investigative power of Congress have 
to be drawn by this Court, it ought only to be done after Congress has demon- 
strated its full awareness of what is at stake by unequivocally authorizing an 
inquiry of dubious limits. Experience admonishes us to tread warily in this 
domain. The loose language of Kilbourn v. Thompson, 103 U. 8. 168, the weighty 
criticism to which it has been subjected (see e. g., Fairman, Mr. Justice Miller 
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and the Supreme Court, 332-834; Landis, Constitutional Limitations on the 
Congressional Power of Investigation, 40 Harvard L. Rey. 158), the inroads that 
have been made upon that case by later cases (MeGrain v. Daugherty, 273 U. S. 
135, 170-171, and Sinclair v. United States, 270 U. S. 263), strongly counsel ab- 
stention from adjudication unless no choice is left.” 


PERTINENCY OF TESTIMONY 


It is highly important that testimony or evidence adduced from witnesses 
be pertinent to the investigation or inquiry. This is particularly true if a wit 
ness should raise the issue of pertinency, refuse to testify and the Congress 
should contemplate contempt proceedings. 


8 See Barsky et al. v. U. S. (167 F. 2d 241 (1948). certiorari denied 334 U. S. 843) ; 
National Maritime Union of America et al. v. Herzog et al. (78 Supp. 146, affirm 334 U.S 
854 (19 U. 8S. v. Josephson (165 F. 2d 82, certiorari denied 3833 U. S. 838, rehearing 
denied ’, S. S58): Bisler v. U. S. (170 F. 2d 2738) : Dennis v. U. 8S. (171 F. 2d 986) 
Lawson v. U. 8S. (176 F. 2d 49) : Morford y. U. 8S. (176 F. 24 54). On the general question 
of immunity see Hale vy. Henkel (201 U. 8S. 43): Boyd v. U. 8S. (116 U. S. 616): Lees v 
U. 8S. (150 U. S. 476) : ICC v. Baird (194 U. S. 25); U. 8. v. Lefkowitz (285 U. S. 452) 
Glicksten y. U. S. (222 U. S. 139): Mulloney v. U. 8. (79 F. 2d 566, certiorari denied 296 
U. S. 658); Bowles v. U.S. ( . 2d 772, certiorari denied 294 U. S. 710); Wilson vy. U. 8. 
(221 U. S. 361); Heike v. U 7 U. S. 181) : Powers v. U. 8S. (228 U. S. 3038) 
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In Bowers vy. U. 8., 202 F (2d) 447 (C. C. A., D. C.), it was held that in order 
to sustain a conviction of the witness for refusing to answer questions pro- 
pounded to him by a congressional committee upon the ground that such ques- 
tions were not pertinent to the inquiry, it is necessary for the United States 
to plead and show pertinency. The court held that when the question is not 
in itself, or because of its context, plainly pertinent, the United States must 
show somehow its pertinency to the court; and if it does not do se, the court 
may not hold the question pertinent as a matter of law. 

From all this it may be fairly coneluded : 

“(1) A congressional committee in seeking information is restricted (a) on 
substantive grounds by the fourth and fifth amendments to the Constitution; 
and (0b) on jurisdictional grounds determined by the pertinency or relevancy 
of the information sought either from the language of the bill before the com- 
mittee or from the authorization contained in the resolution creating an in- 
vestigative committee. 

(2) When an investigation has been authorized, the empowering resolution 
offers the sole criterion of pertinency. 

3) Within the rule of pertinency, even the private affairs of a witness will 
not be exempted from search if, when equipped with the facts, the committee 
is in position to utilize the infermation as the basis for valid legislation. 

(4) Within the rule of pertinency, testimony will not be regarded as priv- 
ileged if it may possess potential value in considering the possible need for 
legislation, whether Congress actually legislates or not 

(5) The protections of the fourth amendment will be extended to the ob- 
jectives sought pursuant to a subpena duces tecum, although the courts are 
reluctant to deny validity to a congressional writ. 

“(6) The Congress will regard and respect the fifth amendment if its pro- 
tection be claimed by a witness 

“(7) The protection of the fifth amendment will not apply in favor of a cor- 
poration or its representatives appearing in his official capacity.” 


PROPOSALS MADE IN CONGRESS 


A number of proposals have been made in Congress to establish specific rules 
for committees, Which proposals are here listed : 

1. Senate Congressional Resolution No. 2 (Sist Cong., Ist sess. (1949) ). 

2. Rules of Procedure in Congressional Investigations and Derogatory Remarks 
Made in Debate by Members of Congress (Congressional Record, 82d Cong., 1st 
sess., vol. 97, No. 157, pp. 108-112, Aug. 24, 1951 S. Con. Res. 44). 

3. Rules of Procedure, ete. (Congressional Record, 83d Cong. 1st sess., vol. 99 
No, 23, p. 1023. S. Cong. Res. 10. Feb. 10, 1953. 

1. Congressional Record, S3d Congress, 1st session, volume 99, No. 29, page 
1373, February 20, 1953 

5. Bill introduced in House of Representatives. (Congressional Record, 83d 
Cong., 1st sess., vol. 99, No. 45, p. 1968, Mar. 12, 1953) 

6. Rules established by Congressman Keating for House Judiciary Committee 
To Investigate the Department of Justice (Congressional Record, 83d Cong., 
Ist sess., vol. 99, No. 44, p. 2012, Mar. 15, 1953). 

7. Discussion of rules of procedure for Senate Permanent Subcommittee on 
Investigations Committee on Government Operations (Congressional Ree- 
ord 1 Cong., Ist sess., vol. 99, No. 49, p. 2254, Mar. 20, 1953). 

&. Dehate relating to rules of Committee and Subcommittee of Senate Com- 


mittee on Government Operations (Congressional Record, 83d Cong., Ist sess., 


9, No. 54, p. 2514, Mar. 30, 1955) 
WRITINGS RE CONGRESSIONAL INVESTIGATIONS 


There have been a great many articles written on this general subject matter. 
Generally the authors urge some sort of reform in procedures in congressional 
investigations. (1) See Wigmore, Legislative Power To Compel Testimonial 
Disclosure (19 Til. LL. Rev. 452, 1925) (2) Landis, Constitutional Limitations 
on the Congressional Power of Investigation (40 Harv. L. Rev. 153, 1926). (3) 
Article by Judge Charles E. Wyzanski, Jr.. March 1948, reprinted in 94 Congres- 
sional Record Appendix 1952, March 11, 1948. (4) Gilligan, Congressional In- 
vestigations (Journal of Criminal Law and Criminology of Northwestern Uni- 
versity, vol. 41, No. 5, January-February 1951) (5) Nellis, Legal Aspects of the 
Kefanver Committee Proceedings (the Decalogue Journal, 180 W. Washington 
Street, Chicago 2, Ill. (November-December 1951) ) 
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Contra (1) Congressman Meader, Limitations on Congressional Investigation. 
Obtained from Congressman Meader, (2) Meader, Congressional Investigations 
(University of Chicago L. Revy., vol. 18, No. 3, spring 1951). It is the gist of 
Congressman Meader’s article that the suggested rules of procedure would unduly 
hamper and impede congressional investigations without any Commensurate 
compensating results. 

CONCLUSION 


We recommend the approval by the board of directors of the rules herewith 
submitted; ° that they be submitted to the appropriate committees of the House 
of Representatives and the Senate and that a request be made for a hearing. 

Respectfully submitted, 
CHARLES 8S. RHYNE. 
H, Ceci, KILPATRICK, 
RaLtepu E. BECKER, 
A. K. SHIPE, 
F. GLoyp AWALT, Chairman. 


Mr. Scorr. With the understanding that it has now been offered 
and included in the record, will you proceed, Mr. Burton 4 

Mr. Burron. Thank you. 

I may also say that a hearing was proposed which Mr. Ralph 
Becker, one of the committee members was to attend, but unfortunately 
he is out of town today, and he was out of town when your other 
hearing was held. 

Mr. Scorr. | am very sorry that Mr. Becker came all of the way 
back from Salt Lake City to attend a hearing that we were required 
to portgone on account of congressional proceedings at that time. 

Mr. Burron. He went to some trouble to prepare a statement. I 
would appreciate it very much if you would put in the record the 
statement which he prepared. You have copies of it: 

Mr. Scorr. Yes; the reporter has his statement, and I think, just 
to keep the record straight, on account of Mr. Becker’s interest in this 
matter, we will introduce a letter from him explaining his interest. 

(The statement and the letter of Mr. Becker are as follows:) 


STATEMENT OF RALPH E, BECKER, ON BEHALF OF THE BAR ASSOCIATION OF THE 
DISTRICT OF COLUMBIA 


Mr. Chairman and members of the subcommittee, my name is Ralph E. Becker, 
I am an attorney with offices at 1346 Connecticut Avenue NW., and a member 
of the Bar Association of the District of Columbia. 

IT appear here on behalf of that association, 

My purpose is to discuss with you in a completely objective manner the high 
lights of a report prepared by a special committee of the bar association rec- 
ommending 11 rules of procedure for congressional hearings. The report crys 
tallizes the thinking of many people, including Members of Congress, who believe 
that it is vital to establish and adhere to certain minimum standards for the 
conduct of congressional hearings. 

Mr. W. Cameron Burton, president of our association, Wishes to express to you 
on behalf of the association his thanks for your invitation to appear in this 
matter. Mr. F. Gloyd Awalt, chairman of our committee, regrets that he is 
unable to appear in this matter before your subcommittee because of a prior 
professional engagement. 

I compliment the members of your subcommittee for the expeditious manner in 
which you have already progressed in these hearings, and the forthright way 
in which you have recognized the importance of this problem. 

Having been counsel to an important Senate subcommittee, I can fully 
appreciate the problems involved in effectuating the purpose and objectives of 
congressional hearings. 


® Report and recommendations adopted unanimously by the Board of Directors, District 
of Columbia Bar Association, on June 5, 1953. 
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We, as lawyers in the Nation’s capital, with our intimate knowledge of Con- 
gress, are in an advantageous position to understand the point of view and the 
duties and responsibilities of Congress, while at the same time to continue to be 
the jealous guardians of the rights and liberties of the citizenry. 

Without question, we recognize the time-honored tradition and right and 
the authority, power and propriety of Congress to conduct hearings and inves- 
tigations 

The issue involved is one that affects all citizens. It is a question of applying 
fundamentals, including the principle of fair play. Applying fair play, congres- 
sionaF hearings can be made far more effective than at present. 

We, as men who live by rules of law, most of which are set forth with par- 
ticularity and definiteness, have been concerned over the fact that in matters of 
congressional investigations there is no uniform specific set of rules, nor is 
there any uniform code of procedure applicable to committee hearings. 

Most of the witnesses who heretofore have testified before you, have agreed 
that some rules of procedure should be adopted and followed. 

On behalf of the Bar Association of the District of Columbia, I submit our 
report and respectfully request that it be included in the record. I will refer 
briefly to only certain of the highlights of our report and I will be pleased to 
answer any questions. 

Under section 2 of our rules, we have outlined the right to counsel as well as 
the method of participation by counsel. 

We have been particularly concerned that in such matters as examination, 
cross-examination, scope of testimony, right or duty to testify and similar prob- 
lems, which are the particular field of lawyers, we as a group have been excluded 
from congressional hearings. It is most important that in hearings out of 
which can grow contempt or perjury proceedings, and in which a man may 
find himself in prison for years, and perhaps ruined for life, he should have the 
right to counsel. 

(a) It is provided that counsel may advise a witness of his constitutional 
and other rights. 

(b) He may make objections to questions and procedures and submit legal 
memoranda. 

(c) Within reasonable limits fixed by the committee, and where such ques- 
tions are relevant to the inquiry, counsel may examine witnesses who testify 
with respect to his client. 

I wish to dwell on this point for a moment, since it seems to have caused 
some concern to your committee up to the present time. Your committee is 
justly afraid that certain counsel may needlessly impede the activities of com- 
mittees by extensive cross-examination designed to hamper and hinder an inves- 
tigation. We consider this problem particularly in view of the lengthy cross- 
examination which has been carried on in various courts where communistic 
activities has been one of the subjects involved. We are fully aware of the fact 
that reprehensible conduct by a lawyer is possible and must be guarded against. 
We are opposed to these tactics. Where cross-examination is concerned, it is 
the most dangerous area for abuse. 

Cross-examination is not an absolute right. For example, our rule 5 provides 
for cross-examination of a witness when illegal conduct has been imputed to 
any person, provided a majority of the committee approves. 

As a further safeguard, we have provided that counsel for a witness shall 
conduct himself in a proper manner. His failure to do so will subject him to 
disciplinary measures, including removal. 

We believe that the right to cross-examination is essential, but we have pro- 
vided that the committee itself can fix the reasonable limits within which cross- 
examination can be conducted. Questions asked on cross-examination must be 
relevant to the inquiry. We believe that with these limitations, every com- 
mittee can adequately protect itself against unnecessary cross-examination. 

We have also granted to counsel the right to file a written statement as part 
of the record. We believe that this will not interfere with the speed with 
which an investigating committee can conduct its activities and yet will allow 
a further explanation on the part of a witness or his counsel if he feels it 


necessary. 

Under our rule 8 we have stated that the judicial rules of evidence need not 
apply A close application of the rules of evidence might possibly hamper a 
committee. We have provided that the witness should be limited to testimony 
of substantial probative force and if reasonably possible, should be limited to 
facts within his knowledge. For most committees, this establishes no new prin- 
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ciple or method of procedure. We provide also that the committee shall rule 
upon the admissibility of all evidence. 

Our rule 7 concerns subpenas, searches, and seizures. We believe that if 
these judicial tools are used, as they must be, then they should be subject to the 
limitations used in any court. These are tools which have been developed 
throughout the course of judicial history, and the protections against their 
abuse which have grown up with them must be exercised concurrently. If a 
congressional committee has the right of subpena or search and seizure, so the 
witness must be protected against their possible abuse. The rule provides that 
the chairman, or a member designated by the chairman, shall have power to 
issue a subpena and on any contest a majority of the committee can rule on the 
issuance of a subpena. 

Our rule 9 provides standards for pertinency. It is highly important that 
testimony on evidence adduced from witnesses be pertinent to the investiga- 
tion or inquiry. This is particularly true if a witness should raise the issue 
of pertinency, refuse to testify, and Congress should contemplate contempt 
proceedings. 

This problem is covered in detail on pages 14 and 15 of the report. The reason 
for emphasis on the matter of pertinency is because the courts have found too 
often that a congressional committee has cealt with the irrelevant and imma- 
terial. Our rule provides that if the pertinency of a question is raised and the 
committee overrules an objection, then the committee must state the basis of 
pertinency. The only limitations which have been placed upon committee coun- 
sel is that the questions be pertinent and that they not seek to elicit responses 
which reflect unnecessarily upon the character or reputation of any person 

The same principles apply to the issue of materiality in perjury proceedings. 
There is no distinction between materiality and pertinency except that under 
the statutes, pertinency relates to contempt proceedings and materiality relates 
to perjury proceedings. 

To illustrate the issues of pertinency and materiality, we note that since a 
citation issued in September of 1950, there has been a definite trend in contempt 
proceedings on the part of the courts to uphold the case of the witness against 
the United States. This significant trend is represented by 40 acquittals, includ- 
ing voluntary Government dismissals, where the United States lost its case on 
grounds of constitutional privilege or pertinency, as against 6 guilty cases where 
the contempt was upheld. 

For example, if during a hearing a witness realizes that interrogation by 
committee members is not pertinent, he is in a position to treat the proceeding 
as a mockery. He knows at once that the case will be thrown out of court on 
the grounds that the questions were not pertinent to the issue involved. There 
is no need to cite the many instances referred to above in which this situation 
has actually occurred. 

One of the major objections to committee hearings and information submitted 
to a committee is that once that information gets into the committee’s hands it 
might just as well be published to the whole world. Some committees seem to 
be either unable or unwilling to retain any information without its falling into 
the hands of the public. I believe this committee is well aware of the harm 
that has occurred as a result of statements made to committees which committee 
members themselves feel should not be publicized. 

We have, therefore, provided in our rule 10 that no statement which reflects 
adversely upon an individual shall be issued or made public by the committee 
or any member of its staff unless the statement is pertinent and has been so 
determined by a majority vote of the committee; secondly, that a majority of 
the committee has consented to its issuance; and, finally, that the report is 
based on evidence gathered at public hearings and not upon information obtained 
in preliminary conferences or private investigations. We believe that this is 
the minimum protection that is owed to any witness. It likewise protects the 
Congress from unjustified attacks based on the misuse of committee information. 

Our 11th rule covers television. We believe that subjecting a witness to the 
public view on television, if he is unwilling to appear, is an invasion of his rights. 
It has already proved both embarrassing as well as degrading. 

We have provided that where testimony is to be televised the witness shall be 
notified in writing by the committee at least 24 hours prior to the time specified 
for the taking of his testimony. A witness may request that his testimony not 
be televised, provided he makes his request at least 12 hours prior to the time 
he is scheduled to testify. This will allow the committee time to make other 
arrangements, and it will also protect the witness. 
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Gentlemen, these are the highlights of our 11 rules. More detailed rules could 
have been drafted. Our committee concluded, however, that only the general 
outline should be drawn, the framework established, and the pattern set. 

We believe such rules will enable the Congress to eliminate certain of the loose 
practices now existing and to tighten up and standardize procedures within 
reasonable limitations. This will aid the Congress to establish a better record 
before the courts. 

Our aim has been twofold: to accomplish the purpose of Congress while at the 
Same time to protect the rights of the witness. We desire to see committees 
fulfill their objective. It is our hope that the Congress can make its factfinding 
activities more effective instead of defeating the purposes of its hearings. 

We have assumed the basic position that it is the duty and obligations of 
witnesses and their counsel to cooperate fully with the committees of the Con- 
gress in the exercise of their proper and legal investigations. Concurrently, we 
have assumed the equally basic position that witnesses must be protected against 
abuses and unnecessary harassing treatment, and that the confidential relation 
ship of lawyer and client must be respected. 

We wish to make it clear that our association is not taking any position on 
any bill before this committee. We simply recommend a group of rules to this 
committee to cast as much light as possible on the problem and to aid this commit- 
tee in its deliberations. Our recommendations are free of partisanship and no 
personalities are involved. 

We believe that our rules are well considered, workable, and entirely reason 
able. The Bar Association of the District of Columbia recommends their adop- 
tion by all committees of the Congress 

May I thank you again for your patience and your kind consideration in allow- 
ing the bar association to be represented before your committee. 


LAW Orrices, RALPH E. BECKER, 
Washington, D. C., July 28, 19538. 
Hon. Hvueu Scort, 
House of Representatives, 
Washington, D.C 

Dear Huen: I refer to your special committee of the House Rules Committee, 
which had scheduled a hearing for 2:30 p.m. July 27, which hearing was then 
postponed to 2 p.m. today 

At 12:30 today, I was advised by Mr. Murphy, of your office, that the hearing 
had again been postponed until sometime next week 

As you know, I was to appear on behalf of the Bar Association of the District 
of Columbia, to submit to your committee and have incorporated in the record a 
report prepared by a special committee of the bar association recommending 11 
rules of procedure for congressional hearings 

In accordance with arrangement made with Mr. Murphy today, I enclose six 
copies of my statement and of the bar association report, which I understand 
will he filed officially with the committee and be made a part of the record. 
Should you require any additional copies of the statement or of the report, they 
are available at my office 

I have apprised Mr. W. Camberton Burton, president of the bar association, 
and Mr. F. Glovd Awalt, chairman of the bar association special committee, of 
the postponement of the hearing and of the arrangements made with respect to 
the official filing of the report and statement with the committee. In the event 
you desire to have further testimony on behalf of the bar association please 
communicate with either Mr. Burton or Mr. Awalt. Also, if Mr. Charles Kieffer, 
of my office, can be of any assistance, he will be happy to cooperate with you in 
every respect. 

As you probably know, I returned from Salt Lake City particularly to testify 
in this regard, at the request of the bar association, and business necessitates 
my immediate return to Salt Lake City this afternoon. 

Hugh, I have wanted for a long time to commend you on the splendid work you 
are doing in connection with this particular problem, and generally during this 
session of Congress. It is a real challenge. 

With warm personal regards, 

Sincerely yours, 


RALPH E. BECKER, 
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Mr. Burton. We have assumed the basic position that it is the duty 
and ob ligation of witnesses and counsel to cooperate fully with com- 
mittees of the Congress in the exercise of their proper and legal i 
vestigations. Concurrently, witnesses must be protected eae 
badgering, abuse, harassing, and unnecessary embarrassing treatment 
either by members of the committee or its staff; and when lawyers are 
called as witnesses the confidential relationship with their chent must 
be respected. Any rules must also protect the character, integrity , and 
reputation of other persons from being unfairly attacked by un- 
scrupulous witnesses using hearsay, rumor, gossip, and similar unsup- 
ported information. 

These proposed rules grant certain rights to witnesses and counsel 
and impose specific limitations on congressional committees. It is, 
therefore, a twofold operation which we are recommending should be 
adopted by every committee of Congress before it commences opera 
tions. The rules proposed should be established for any committee 
and are not so restrictive that they cannot be adopted in toto and 
leave the committee quite free to make any reasonable investigation. 

We are not criticizing any of the suggestions made in various con 
gressional bills, nor have we gone as far * or in as great detail 
some of these suggestions. However, we be ‘lieve that the rules pro- 
posed by your committee are reasonable, and while, of course, we can- 
not attempt to tell Congress what its committees should do, we feel 
that our recommendations are the minimum that an investigating 
committee should adopt. 

We realize that a rule with respect to television may cause consid- 
erable debate, but believe that our recommendation in this respect 
should be made, even though it is quite likely that many committees 
may not adopt it. 

Entirely apart from any policy which committees of Congress may 
have, we, nevertheless, as _— committee, believe it our duty to report 
to you such rules which, in our opinion, will protect witnesses and 
lawyers before congressioné a investigating imine es. 

Then follow the rules entitled, “Rules of Procedure for Congres- 
sional hearings.” 


1. Information for witnesses 

Witnesses should be advised of the contents of the law or resolution authoriz- 
ing the instant investigation. Such witnesses should also be advised of their con 
stitutional protection against being forced to give self-incriminating testimony 


2. Right to counsel 

(a) Counsel for witness.—At every hearing (public or executive), every wit 
ness shall have the right to counsel. At any examination or other proceedings 
(other than a hearing), every witness when interrogated by a member of the 
committee or a member of its staff, shall be informed that he has the right to 
counsel. 

(b) Participation of counsel.—Counsel shall have the right on behalf of a 
witness to participate in hearings in the following manner: 

1. To advise a witness of his constitutional and other rights 

2. To make objections to questions and procedures and to submit legal mem- 
oranda in support of objections (the objections shall be incorporated in the 
transcript of the proceedings and such memoranda shall be filed with the record). 

3. To cross-examine witnesses who testify with respect to counsel's client, 
where such questions are relevant to the inquiry and within reasonable limits 
fixed by the committee. 

4. To file as part of the record a written statement of counsel’s client explain- 
ing or refuting any statements or testimony relating to said witness, providing 
such statement shall not contain any scurrilous or defamatory matter. 

45252—54——_8 
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(€) Conduct of counsel.—Counsel for a witness shall conduct himself in a 
professional, ethical, and proper manner. His failure to do so shall, upon a 
finding to that effect by a majority of the committee, subject such counsel to 
disciplinary action, which may include warning, censure, removal of counsel, or 
a recommendation of contempt proceedings. In case of removal of counsel, the 
witness shall have a reasonable time to obtain other counsel. Should the witness 
fail or refuse to obtain the services of other counsel within a reasonable time, 
the hearings shall continue and the testimony of such witness shall be heard 
without benefit of counsel. 

Counsel for the committee shall confine his questions to matters pertinent to 
the inquiry and shall not propound questions which would elicit responses 
unnecessarily reflecting adversely upon the character and reputation of any 
person 
3. Hearings should be public, a complete record kept, and transcript available 

All hearings should be public, except as may be determined by majority vote 
of the committee. A complete and accurate record shall be kept of all testimony 
and proceedings at hearings (both public and in executive session). Any witness, 
or his counsel, at the expense of the witness, may obtain a transcript of the 
testimony of the witness under any circumstances and where a witness has been 
accused of a criminal offense, he, or his counsel, at his own expense, may obtain 
a transcript of the entire record relating to such accusation, except that he may 
not obtain a transcript of the record if a majority of the committee believes that 
the security of the Nation be involved. 





1. Use of erecutive session to avoid unwarranted injury to re putation 


If a majority of the committee believes that the interrogation of a witness 
in a publie hearing might unnecessarily or unjustly injure his reputation or 
the reputation of other individuals, the committee shall interrogate such witness 
in an executive session for the purpose of determining the necessity or advis- 
ability of conducting such interrogation thereafter in a public hearing. 

5. Rights of persons affected by a hearing 

Any person directly or indirectly affected by a hearing (whether public or 

executive session) 

(a) who believes that his character or reputation has been adversely affected 
or to whom improper or degrading conduct, not itself illegal, has been imputed 
by any other person during the course of a hearing, shall have the right to 
appear in person or by counsel before the committee, to give testimony germane 
to the subject and to file a statement with respect to the derogatory testimony ; 
and we go back and take up the first part of 5, any person directly or indirectly 
affected by a hearing (whether public or in executive session) and to whom 
has been imputed illegal conduct by any other person during the course of a 
hearing shall have the right to appear in person or by counsel before the com- 
mittee to give testimony germane to the subject, to file a statement with respect 
to the derogatory tesimony and, with the approval of a majority of the com- 
mittee, to cross-examine such other person and to petition for and receive 
compulsory process for obtaining witnesses in his favor and the opportunity 
for the hearing of testimony from such witnesses. 


6. Number of members at hearing 

No hearing shall be convened without a majority of the committee present. 
No hearings shall be conducted without the attendance of at least two members 
of the committee. 


7. Subpenas, searches, and seizures 
(a2) Subpenas shall be signed and issued by the chairman of the committee or 
other member of the committee designated by the chairman 

(b) Any person upon whom any subpena is served may appear before the com- 
mittee and move that the subpena he quashed or modified. Such motion shall be 
ruled upon by a majority of the committee. 

(c) Counsel shall be permitted to raise questions as to unreasonable searches 
and seizures of persons, papers, and effects, and by majority vote the committee 
shall rule with respect to questions raised. 

(d@) Subpenas shall comprise (1) subpenas ad testificandum and (2) subpenas 
duces tecum for the production of books, records, documents, and other objects. 
The subpena duces tecum should describe with all practical particularity the 
books, records, documents, and other objects which the witness is called upon to 
produce 
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6. Rules of evidence 

A witness shall be limited to testimony of substantial probative force and, 
where consistent with reasonable expedition, shall also be limited to the testi 
mony of facts within his knowledge. Judicial rules of evidence need not apply. 
The committee shall rule upon the admissibility of all evidence. 

9. Pertinency of questions 

A witness, or his counsel, may object to a question on the grounds of pertinency 
In the event that the committee overrules the objection and orders the witness 
to reply, the committee shall state the basis upon which such question is perti 
nent. A witness, or his counsel, shall have the right to note an exception to such 
ruling and to state briefly the grounds of his objection. 

10. Limitation upon reports reflecting upon individual reputations 

No report or other statement reflecting adversely upon the reputation of any 
individual shall be issued or made public by the committee or any member of its 
staff, unless 

(a) such report or statement is germane and pertinent to the purpose of the 
hearing and has been so determined by majority vote of the committee ; 

(b) a majority of the members of the committee have consented to the issu 
ance of such report or statement; and 

(c) such report is based upon evidence presented at public hearings and not 
upon information cbtained at a preliminary conference or through private 
investigation. 

11. Television hearings 

Any witness whose testimony is to be televised shall be notified in writing by 
the committee at least 24 hours prior to the time specified by the committee for 
the taking of his testimony. A witness may request that his tesimony not be 
televised and the committee shall accede thereto, provided such request be made 
to the committee at least 12 hours prior to such hearing. 

Then there is the outline which I will not read, of the constitutional, 
historical and factual background with the citation of cases which 
we thought might be interesting to your committee, and which I would 
like to have included in the record if you will permit it. 

Mr. Scorr. That is attached to your statement ¢ 

Mr. Burton. Yes, sir. 

Mr. Scorr. It may be included without objection. 

Mr. Burton. Gentlemen, that is a brief statement of our position on 
the rules with suggestions for helpfulness, if you please, to the Con 
OTeSS., 

Mr. Scorr. We appreciate your being here, sir, and I will defer to 
the committee to ask you any questions they desire to ask. 

Mr. Cuenowetu. That is a very well prepared statement, and it is 
very pleasing. 

Mr. Burton. Thank you, Judge. 

Mr. Cuenowern. I wish to commend you on it. 

I am a little disturbed about the reasons for the appointment of this 
committee. You referred to the situation in the first paragraph of 
your statement: 

In recent years the Congress has become more and more aware of alleged 
abuses in the exercise of its investigatory powers and in the conduct of its com 
mittee hearings. Much criticism both from the public and Members of the Con 
gress has been made of the conduct as well as the motive and purpose back of 
some of the investigations. 

I wish you would elaborate a little on that and tell me just what led 
up to the formation of the committee of the District Bar Association 
and what the general attitude of the bar in the District of Columbia 
is toward congressional hearings. 
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Mr. Burton. As I say, this happened during the regime of my prede 
cessor, but I take full responsibility for it. There has been, | should 
say, a lot of talk going on about congressional investigations. Now, 
whether it is valid or is not valid I think that there has been a lot of 
talk foing on. 

Mr. Cuenowern. Is there more talk recently than there was in the 
past 4 

Mr. Burron. I think it had its genesis probably at the time some 
of these investigating committees, which you distinguish f from legis- 
lative committees, started. 

Mr. CHENOWETH. Yes. 

Mr. Burron. Of course, frankly, it is my view that a congressional 
committee has only one purpose, and that is for legislating, but cer- 
tainly for the purpose of this hearing we can characterize them as in- 
vestigative and legislative. 

Mr. CuenowretH, We make a distinction, and I think properly so. 

Mr. Burton. Yes. 

Mr. Cuenoweru. Do you question the jurisdiction or the propriety 
of an investigating committee of the House ? 

Mr. Burton. No, sir. 

Mr. Cuenowetn. Do you feel that they are necessary and advisable / 

Mr. Burton. Yes, sir; absolutely. 

Mr. CHenowern. And the District Bar Association does not in any 
way differ from you ¢ 

Mr. Burron. No: absolutely not. 

Mr. CurNowern. What is this criticism you have heard ? 

Mr. Burton. Let me have the Fleischman case, Mr. Shipe. I would 
like to read from United States vy. Fleischman, appearing in advance 
sheets, book No. 94, 14 at page 706. The Chief Justice who wrote the 
opinion mM that case said—— 

Mr. Curenowetrnu. What is the date of this case ? 

Mr. Burron. 1949, It was decided May 8, 1950. It was argued 
December 1949. The Chief Justice said: 

Reforms in the practices and procedures of certain committees are vigorously 
demanded by persons both within and without Congress. We would not be un- 
derstood in this case as expressing either approval or disapproval of those 


practices jut the remedy, if any is needed, is certainly not to destroy the 
effective operation of all committees, which is the necessary result if they cannot 
compel the disclosures of facts. A subpena is a sterile document if its orders 


may be flouted with impugnity. 


Now, how much talk is well founded IT cannot say. We heard, as the 
Congressman who testified es me testified, that he felt that 


there had been ae abuses, and it is mv feeling that a body of this 
kind, or this very bo ly. which is i. oreatest deliberative body in the 
world, is looked upon because of its practices, it is looked up to and it 


. the leader, and no one more than this body should look out for the 

ghts of individuals. If somebody starts talking about individual 
ee not being respected, whether that is correct or not, it seems to 
me that in order to satisfy the people generally something ought to be 
done about it. 

Mr. Scorr. There can be no doubt that there have been a number of 
allegations of abuses. Abuses have been alleged, we may as well face 
it, and that is why this committee is constituted, among other reasons. 

Mr. Burron. Surely. 
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Mr. Scorr. And, asa matter of fact, abuses have been alleged almost 
since the beginning of Congress in the field of investigatory powers. 

Judge Smith / 

Mr. Smirnu. Yes, I have one or two questions. 

I want to ask a few questions. In the first place, before I get into 
your report, one thing that handicaps the committee a lot—and I do 
not know what we can do about it—is the habit some witnesses have of 
coming to the hearings and when you ask, “What is your name?” they 
say, “I refuse to testify on the grounds that it might incriminate me.” 
Unless we can do some ‘thing about it, that leaves Congress pretty help- 
less in dealing with a recalcitrant witness. Have you any suggestion 
about that ? 

Mr. Burron. Mr. Shipe did the major portion of the work in this 
“constitutional, historical, and factual background” which you have 
received into the record. He has discussed the question of adopting 
some legislation to give immunity to the witnesses, but to compel them 
to testify. 

Is there anything you want to add to that, Mr. Shipe / 

Mr. Super. Off the record. 

(Discussion off the record.) 

Mr. Supe (representing the District of Columbia Bar Association). 
Judge Smith, you have put your finger right on a very important 
feature of this whole thing. That is the impossibility of Congress as 
it is presently set up to do anything about these recalcitrant witnesses 
who come up and defy the Congress and by wholesale claim privileges. 

The only thing I can think of—and I appeared before the Judiciary 
Committee in the Senate on the subject—is that you redraft legislation 
and authorize the granting of immunity to certain witnesses. You 
may get ina position there where you have to compel them to testify 
and thereby catch some worse witnesses. By compelling one to testify 
you may be able to get 10 or 15 others in a net. 

[ do not know of any other real answer to your problem. 

Mr. Smirn. From the study you have given it, how far would that 
immunity go? 

Mr. Br RTON (of the District of Columbia bar). It would be 
absolute. 

Mr. Sure. It would have to be absolute. 

Mr. Smitru. To the point of excluding that testimony from any 
criminal prosecution ¢ 

Mr. Sniper. That is right. 

Mr. Bt RTON,. It would have to be absolute, Judge. The Supreme 
Court has had that problem up several times. The first time they 
decided it was unconstitutional. 

Mr. SHIPE. Couwnse/man v. Hitceheor k. They held that the statute, 
which was one of the original statutes on the subject, was unconstitu- 
tional because it was not coextensive with the provisions of the fifth 
amendment. 

Mr. Burron. In other words, the immunity given by the first 
statute, which the Supreme Court said was unconstitutional, did not 
cvive the individual a right coextensive with the rights which he had 
under the fifth amendment. 

Later on it was amended by Congress and upheld, but apparently in 
order to 
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Mr. Suier. That is correct up to as far as you have gone, but you 
have to go a little further. 

Mr. Burron. Surely. 

Mr. Suirr. In the second statute—that is, the compulsory testimony 
statute of 1892—there was no provision that the witness would have 
to claim his priy ilege in order to obtain it. The result was that wit- 
nesses obtained what you called floods of immunity, simply appearing 
involuntarily and testifying. ‘Those statutes were amended so that 
in order to obtain immunity they would have to claim it. 

As the judge knows, now that has been the law on the statute books 
since 1906, I believe. 

Mr. Smira. What IT am trying to get at is this: What sort of a 
statute should we have to make these witnesses testify? How far do 
we have to go on the matter of their immunity? If a fellow is called 
to the witness stand and is compelled to testify in a manner that would 
incriminate him, do we then have to give him absolute immunity for 
that crime, even though the Government will have other and entirely 
independent evidence which is suflicient to convict him 7 

Mr. Stuprr. That is what the cases seem to hold, Judge. 

Mr. Samiru. He could never be prosecuted for that crime, even 
though there was other evidence ¢ 

Mr. Suirr. You have another difficult problem, which John W. 
Davis brought up. That is, you have to grant immunity under the 
Federal statute, and how are you going to grant immunity from prose- 
cution in a State for the State offense? It may be both a State and 
a Federal offense. 

You have brought up a very interesting and very difficult problem. 

Mr. Sarru. Of course, there is one thing that is crying loud now 
for remedy. I do not know what it would be, but I thought you 
gentlemen might have some suggestions. If a witness can get on the 
Witness stand and say without any rhyme or reason, “I will not tell 
you W hat my hame is: 1 will not te 1) you what time of d: ay it is; because 
it might incriminate me,” what are you going to do about it ? 

Mr. Burron. Mr. Shipe has refe rred to those immunity cases in the 
Supreme Court in that memorandum, and has made some suggestions. 

Mr. Smiru. I do not want to offer immunity to every criminal who 
my be called before an investigating committee. 

Mr. Suire. There is a bill, Judge, that has been presented over in 
the Senate. As a matter of fact, I wrote the first part of it. It was 
amended on the floor of the Senate, or in the committee—I am not 
sure Which. That bill would grant absolute immunity, but it pro- 
vided in the amendment that before any immunity should be granted 
the witness before any committee of Congress the Attorney General 
of the United States should be given 10 days’ notice in advance so that 
he might appear and object to the granting of immunity. That 
seemed to be a very reasonable safeguard. 

Mr. Smiru. Yes. That still does not answer the problem. I think 
anybody, if he wanted to do so, and did not want to testify, could 
claim imt nunity, and there you are. You are stuck with it. 

There is another question I wanted to ask you about which troubles 
me. This question I am coming to now is the one which has raised 
the most serious difficulty. That is where a committee is proceeding 
with an investigation and the witnesses just out of a clear sky involve 
the name of some other person who is not before the committee and is 
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not charged with anything. That is where I think the greatest part 
of our criticism has come, where names of third persons have been 
brought in in public testimony, and that person has not had an ade- 
quate opportunity. 

[ notice you take care of that by saying he shall have an opportunity 
to be heard. 

Mr. Burton. Yes, sir. 

Mr. Suirn. I think that is not adequate. I think when any other 
person is involved, when he has his name brought in in a derogatory 
way, he should have an immediate opportunity and _ privilege of 
appearing at once with his witnesses and catching up with the libel 
that has been promoted against him, before the things gets so far 
that nobody is paying attention. 

Mr. Burron. With the same rights. 

Mr. Soirn. Yes. 

Mr. Scorr. That has greatly disturbed me, too. I think a man or 
a woman hit by this reckless libel procedure ought to have some im- 
mediate remedy, before he is incomparably damaged in his own com- 
munity, or in his own reputation. 

Mr. Burron. Judge, do you not think No. 5 would do that? No. 5? 

Mr. Smiru. It does not provide for an immediate hearing. 

Mr. Burron. All you have to do is to put the word “immediate” in 
there. 

Mr. Smiru. I think we owe it to a witness who is attacked in a com- 
mittee hearing to do something. ‘The witness should have the very 
high privilege of stopping whatever else we are doing and being per- 
mitted to clear his name before it is blackened so far that he will 
never catch up. 

Mr. Burron. I think that is a very fine suggestion. I think No. 5 
would then take care of it, if you added the word “immediate” in there 
and “forthwith.” This gives him the opportunity. 

Mr. Surrr. I want to say, Judge, that our ee agrees with 
that principle entirely. We always did agree with it, that a person 
who is attacked sudde nly and vie iously and whose name is adversely 
affected should have an immediate hearing. 

Mr. Smiru. We have had so many instances where that has hap- 
pened. ‘They may have been guilty or they may have been not guilty, 
but whether guilty or innocent they ought to be entitled to be heard 
immediately. 

The other question, it seems to me, is the one that has caused more of 
this criticism. That is the one of just plain badgering witnesses on 
the stand. People sometimes in the heat of cross-examination forget a 
fellow on the other side of the table is equally a citizen of the United 
States as well as himself. 

Mr. Burton. Yes, sir. 

Mr. Smiru. And he is entitled to courtesy and decent procedure. 
I do not know what we can do about that. 

Mr. Suter. That brings in the human equation. 

Mr. Smirn. Exactly, sir. 

Mr. Burron. I do not know that there is any rule that you can estab- 
lish on that. 

Mr. Suire. That is not a one-way street. 

Mr. Sniru. I think those two things are very important. 
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Mr. Scorr. They are certainly high on the top of the list. I assume 
that there is no way—no way I know of—that you could pass a law 
requiring a Congressman, or even a Senator, to be polite. It seems to 
me we can find some way of adopting some principle which goes to 
this question of badgering the witnesses, and certainly at the more 
serious problem of injuring a nonwitness. I can think of a nonwitness 
who is a Government e mploye e who is going to be ruined by the sudden 
action of a timid boss, unless he has an instant opportunity to correct 
the record. 

Mr. Suirr. Mr. Chairman, I believe if the Congress adopted a rule 
somewhat similar to the one you are now speaking about, and it became 
a rule of the Congress, both the Senate and the House, that the chair- 
man and other individual members of the committee would think a 
long while before they started violating that rule. 

Mr. Scorr. I think we Members of Congress are just ordinary peo- 
ple. If we were not ordinary people we would not represent our 
districts. Because we are ordinary people we often forget the awe and 
sometimes the fear which goes through the minds of witnesses when 
they are summoned before a congressional committee. To us, we are 
just John Smith and James Brown and somebody else, but to the guy 
at the other end of the table it is often an awe-inspiring sight. Maybe 
we do not deserve all of that prestige which surrounds the ‘office rather 
than the man; but the man often abuses it. 

Mr. Surer. We want to agree, so far as our subcommittee is con- 
cerned—I think I speak for the balance—that this is not a one-way 
street by any means. It is not a question of Congressmen badgering 
Witnesses. 

Mr. Burton. Oh, no. 

Mr. Surer. Not at all times by any means. Members of this Con- 
gress are subjected to worse abuse and criticism sometimes. 

Mr. Scorr. I have raised some question about badgering of Con- 
gressmen, too, T have seen that happen. 

Mr. Supe. I am sure you have. 

Mr. Curnowern. “Badgering” is a very inadequate word in that 
Situation: is 1t not? 

Mr. Sure. I could use another, but I do not want to put it on the 
record. 

Mr. Burton. Judge, may I add at this point, before we leave it. that 
the mere adoption of some minimum rules certainly would be a oreat 
help in this situation alone on the question of badgering. You might 
not stop it. but the adoption of a general set of rules, I think, would 
make committees realize “We ought to go along in accordance with 
these rules.” I think it would be very helpful. 

Mr. Smirn. I have read in the newspapers some of these things that 
have happened, particularly in another body of the Congress, which 
we do not have any jurisdiction over, which are pretty raw from 
the newspaper account. IT am just wondering. No matter what we 
do, it is not going to cure that situation. 

Mr. Scorr. The force of example, however, may have some effect. 

Mr. Smrru. I do not know. I was trying to put my finger, if I 
could, on a narrowing of the issues here, as to w h: at are the things that 
are causing complaints. 

Mr. Burron. That is right. 
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Mr. Suir. I have named 2 of the things that you agree are 2 of 
the main problems. 

Mr. Burron. Correct, sir. 

Mr. SmiryH. What other sort of conduct of congressional committees 
is causing criticism ? 

Mr. Surpr. I think one thing, if I may be permitted to break in, is 
the fact that in many instances you have sent cases to the United 
States attorney for prosecution or contempt proceedings particularly 
on questions which bring forth the idea of whether they are in con- 
tempt of Congress. That is based upon whether the questions you 
have asked have been pertinent to your inquiry. It seems to me there 
are two things there. 

Mr. Smiru. Right there, then, you would follow that up with a 
suggestion of some rule that Congress should not. certify anything to 
the Department of Justice unless it appeared that the question which 
the witness refused to answer was pertinent to the inquiry. 

Mr. Suire. That is right. 

Mr. Smiriu. You do not have that in your rules, do you ? 

Mr. Suipr. Yes, sir—no, we do not have it in those spec ifie terms, 
but we do state that the questions should be relevant and pertinent to 
the inquiry. 

Mr. Suirn. But what you want is a rule that Congress will not 
certify them unless they are pertinent. 

Mr. Surrer. That is up to you gentlemen of the Congress. 

Mr. Smirn. You are suggesting rules to us gentlemen of the 
Congress. 

Mr. Super. No. 

Mr. Smirn. Is that not one we ought to have / 

Mr. Suter. I think it would be a good rule. 

Mr. Smirn. I am inclined to agree. 

Mr. Surpr. I think if you will read the opinion of our court of 
appeals in Bowers v. the United States (202 Fed. 2d, 147) you will 
see just what I am talking about. Our court of appeals just recently 
reversed the conviction of a man on the grounds that the questions 
asked of him were not pertinent to the inquiry. 

Mr. Smirn. Would you give us a supplemental memorandum to go 
along with this on that subject ? 

Mr. Sure. It is in here. 

Mr. Burron. Bowers is on page 14 of the report, Judge. 

Mr. Sripr. There is just one paragraph. 

Mr. Burron. Page 14. 

Mr. Surer. Look at page 14. 

Mr. Smiru. That is nota new set of rules at all. 

Mr. Surrr. No. 

Mr. Burton. Would you like us to draw that up? 

Mr. Sarru. I would like for you to give us a supplemental report. 

Mr. Scorr. It would be most he ‘Ipful, with special reference to those 
matters which seem to be creating the greatest complaint. 

Mr. Smiru. Of course, in drafting that rule you will probably run 
into this difficulty: That you do not want to make it so tight that 
the courts will be setting aside all of these things or paying more 
attention to the relevancy than they are to the contempt. I think 
you could get it too tight. 
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Mr. Suter. Of course, you have given us a pretty heavy load there. 
You do not want, as Members of Congress 

Mr. Smiru. You have volunteered to write up all of these rules for 
us, and have been very helpful. 

Mr. Surper. We are just proposing. We are not disposing. You 
will do the disposing. 

Mr. Smirn. You pose that one for us. 

Mr. Sutre. I would be glad to do it, but I think it would be em- 
barrassing from the viewpoint of the Congress to attempt to decide 
on a very narrow question of pertinency. I mean, if it is really a close 
question it should be a question for the court. When it is so obvious 
that the question is not pertinent to the inquiry then I do not think 
you would have any difficulty with the rule. 

Mr. Smiru. I think we could take care of that in the debate. I 
think it would be helpful if you would do what I suggested. 

Mr. Burron. That is a rule, Judge, to the effect that the Congress 
will not certify for contempt proceedings any case in which it is not 
pertinent to the inquiry. 

Mr. Soirn. Yes. 

Mr. Curnowern. I get the impression that the District bar is reec- 
ommending we adopt a set of rules. 

Mr. Burron. Yes, sir. 

Mr. Smiru. They have presented them here. 

Mr. Curnowetu. You feel that these rules, or something similar to 
them, are necessary to protect the rights of witnesses appearing before 
congressional committees ? 

Mr. Burron. Yes, sir. 

Mr. Cuenowetri. You have come to that conclusion ? 

Mr. Burron. Yes, sir. 

Mr. Cuenowern. You do not feel you are invading a field where 
every action of the committee is going to be subjected to such minute 
scrutiny and review that it may destroy the whole purpose of inves- 
timation / 

Mr. Burron. No, we do not feel that way, Judge. As I said before, 
there is obviously some difference between what we call in these hear- 
ines investigative committees and legislative committees. 

Mr. Crrenowernu. This applies to the investigative committees and 
not the legislative committees ? 

Mr. Br rron. That is correct 

Mr. Cuenowern. Yes. 

Mr. Borron. When you are trying to uncover something and are 
putting people under oath, you have an entirely different situation, as 
you gentlemen have already recognized by your questioning, than when 
you are passing on an appropriation bill or things of that nature. 

Mr. Cuenowetnu. Do lawyers in the District practice fairly com- 
monly before congressional committees 

Mr. Burron. I would say not. 

Mr. Crenowern. It is not a wide practice? 

Mr. Burron. IT would say not. Would you say that, Mr. Shipe? 

Mr. Sire. I do not know of more than 3 or 4 who practice before 
the investigating committees. 
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Mr. Curenowern. It is not common for a witness to employ counsel 
in a hearing before a congressional committee ? 

Mr. Suter. No; but they make one hell of a splurge when they do 
come up here. That is one of the troubles. 

Mr. Cuenoweru. There is one point I was thinking of in connec- 
tion with partic) larly the investigating committees in the House, 
such as the Committee on Un-American Activities, which is the one 
[have inmind. Thechairman, I think, testified that 95 percent of the 
witnesses appearing before that committee are under suspicion, Did 
your committee give any thought to the matter of those witnesses 
being informed, when the ‘vy come before that committee, of what they 
are accused of 2? Of course, in a criminal proceeding a man has that 
right. 

Mr. Burron. That is right. 

Mr. Curnoweri. This is not strictly a criminal proceeding, but it 
is borderning pretty close as it is a proceeding prying into that witness’ 
private life. 

Mr. Smirn. I think you have something on that. 

Mr. Burron. No. 1. Mr. Shipe, in your committee hearings, did 
you give consideration to that at all? 

Mr. Sure. Oh, yes. 

Mr. Burron. Is No. 1 the rule that evolved from that consideration ? 

Mr. Sure. Not only No. 1, but the right of witnesses to counsel 
at all parts of the proceeding. 

Mr. Burvon. I think the Judge has in mind something beyond tha 

Mr. Curnowern. Yes. Let us say they send out a subpena for 
a witness to come in. They do not say he is charged with anything. 
It is possible he might not even know what they want him there for. 
When a man is indicted or informed against he gets a copy of the 
complaint or indictment. He knows what the charge is. 

Here a witness comes in cold before one of these investigating com- 
mittees. Of course, I would assume that in most cases they do know 
what the committee wants them there for, but legally and technically 
they do not. 

You have not given any thought as to requiring the committee, let 
us say, perhays in the subpena saying: “You are under suspicion for 
belonging to a certain organization which is subversive. We would 
like to have you come before the committee and tell us what you know 
about it.” 

Mr. Burron. You did not mane that specifically, did you? 

Mr. Snipe. We thought about it, but I do not know of any cure for 
that particular situation. eect to give them the right to have 
counsel when called before the committee, whether by subpena or 
otherwise. Under the rules of the committee, if they are permitted 
to have counse]—— 

Mr. CHENOWETH. Counsel would not know anything more about !t 
than the witness. 

Mr. Sure. He might be able to advise them. That woes back to 
Judge Smith’s proposition that prebably the counsel would advise 
him not to answer any questions of that type. 

Mr. Burron. Perhaps, Judge, to take care of that situation you 
might under rule 7, “Subpenas, seare hes, and seizures.” add that the 
subpe na shall contain a statement of the subject about which the wit- 
ness shall be interrogated; if you think that is important, sir. 
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Mr. Cuenowernu. The thought came to my mind. Of course, the 
hue and cry has gone up about the land that innocent people are being 
brought in before these investigating committees. Their personal 
rights are being invaded. 

Ir. Burton. Yes. 

Mr. Curnowern. | just wondered what harm there would be if they 
were informed at the time the subpena was served what they were 
coming before the committee for. I am informed 95 percent of the 
cases are such that they are there because they are under suspicion. 
They are not coming as ordinary witnesses before the legislative 
committees to give the committee testimony or facts. They are there 
because they, themselves, are under suspicion. The committee is 
groing to probe into their individual conduct. 

Now, is there not a little difference in a situation of that kind, as 
compared to the ordinary witness before a congressional committee ? 

Mr. Burron. There is no question about it. 

Mr. Coenowetu. I think there is a problem there. 

Mr. Suirr. Our investigation disclosed that the committee staif 
Inve stlont rs have questioned these people long before they ever put 
them on the stand. They alway Ss question them before they put them 
on the stand. 

Mr. Curnoweru. I believe there was some testimony as to that. 

Mr. Suirr. We tried to cure that by say ine that even when the stafl 
is interrogating one of these witnesses that witness should have a 
right to counsel. 

Mr. CHenowern. Have you read the rules of the committee? I 
think in their rules they proy ide for that. 

Mr. Sure. I do not believe they went quite as far as we did. 

Mr. Curnoweru. Do they not permit counsel 4 

Mr. Scorr. I do not think they have the right to counsel during the 
staff interrogation. I think that is not included. They have a right 
to have counsel during heat Mnes. 

Mr. Cuenowern. There was a discussion as to whether or not the 
counsel would be permitted to go into closed hearings. 

Mr. Scorr. Closed hearings, yes; but not staff investigations. 

Mr. Crenowetrn. Staff investigations ? 

Mr. Scorr. That is what Mr. Shipe was referring to. 

Mr. Curnowern. You are distinguishing between staff investiga- 
tions and closed hearings ¢ 

Mr. Scorr. The staff investigation is a preliminary matter, before 
they foO Into executive or open session. 

Mr. Curenowern. Is that a common practice, to have a staff inves- 
tigation ? 

Mr. Surrr. That is what the committee staff told us. We made 
sole Inquiry from several members. 

Mr. Smirn. I am quite sure that the committee staff interviews 
all the witnesses before they vo in there. 

Mr. Cuenowern. Before they go on the stand ? 

Mr. Suirr. Yes. 

Mr. Curnowernu. That is part of the procedure ? 

Mr. Smiru. Yes. 

Mr. Cnenowernu. There is only one other question that disturbs 
me, and that is something along the line that Judge Smith mentioned. 
Where this witness is defiant of the committee and shows his utter 
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scorn and contempt, and holds the committee up to ridicule before 
the public, apparently the committee is helpless. What is your remedy 
for such a situation ¢ 

Mr. Burron. We have a contempt in here, have we not ¢ 

Mr. Cuenowern. You have direct contempt. In court the judge 
can fine a witness for contempt. However the committee is powerless. 

Mr. Suiree. I do not know why the committee is powerless. 

Mr. Cuenowetrn. They say they are. That is what I have been 
trying to find out in these hearings. They say they do not have any 
jurisdiction or any power whatever to deal with a situation of that 
kind. 

Mr. Suirr. You have a statute on the books. I think it is section 
192 of the Revised Statutes, starting out at 191, 192, 193, and 194. 
There is a provision in there about a witness who is utterly contemptu- 
ous of Congress and refuses to do so-and-so. He is subject to punish- 
ment by Congress. 

Mr. Cuenowetu. Direct contempt ? 

Mr. Suripr. Direct contempt. Well, he can be referred to the 
United States attorney or to the Congress, if the committee desires to 
do it. 

Mr. Burron. The committee itself, I think, the judge has in mind. 

Mr. Cuenowetu. That is what I mean; the committee itself. 

Mr. Surve. I do not think you would want to give the committee 
that power. 

Mr. Curnowern. Well, I do not know. That is what I am ex- 
ploring. 

Mr. Burron. They could not do that by a rule, I assume. You 
would have to do it by statute first, would you not? 

Mr. CuenowetuH. You are coming awfully close here to a judicial 
hearing. We are adopting rules. The Supreme Court case was re- 
ferred to here this morning where there was a question of whether a 
quorum Was present or not. 

Mr. Burton. By the way, that is a different situation, Judge, on Mr. 
Christoffel. 

Mr. Cuenowetn. All of these rules and regulations are taken into 
consideration by the Higher Court now. Surely this committee should 
not be compelled to sit there helpless and powerless to defend itself 
against these attacks which are being made, probably in most cases 
wholly without cause or foundation. 

Mr. Burron. I have very serious doubts. By the way, gentlemen, 
so far as the Christoffel case is concerned, I have very serious doubts 
that as a result of that case the court would hold that it would be able 
to go into all the rules of the hearings. That was wholly judicial, a 
question of statute, which says that there must be a duly constituted 
body. I think it was a judicial decision. 

Mr. Scorr. A competent tribunal. 

Mr. Burron. A competent tribunal. I think that is judicial. There 
fore, you do not have to be dependent upon any other rules. 

Mr. Surre. Well, Mr. Chairman, I would like to say that I listened 
to George Meader testify and it was fine, but I should like to call the 
committee’s attention to two cases which were rendered subsequent to 
the Christoffel case which are controlling in the situation, rather than 
the Christoffel case; and those are the United States versus Bryan 
and the United States versus Fleischmann, both in volume 94, United 
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States Supreme Court, Law Edition, Advanced Sheets, beginning at 
page 655, 

You will find a very exhaustive review of the decisions and the 
treatment of the Christoffel case. 

Mr. Cnenowern. Did they overrule it? 

Mr. Supe. They say it is inapplicable. 

Mr. Cuenowern. I see. 

Mr. Scorr. The committee wants to thank both of you gentlemen 
very much. 

Mr. Burton. Thank you very much. 

Mr. Suire. Thank you. 

Mr. Scorr. The next witness is Mr. Irving Ferman of the Ameri- 
can Civil Liberties Union. 

Before you start, Mr. Ferman, may I ask: Is there anyone here from 
the American Federation of Labor? Mr. Biemiller thought he might 
come, 

Before you start, Mr. Ferman, I would like to introduce in the 
record a copy of the rules of procedure adopted by the House Ways 
and Means Committee which were furnished to me by Mr. Robert 
Kean, a Representative from New Jersey. 

(The information is as follows :) 


Ways AND MEANS COMMITTEE, SUBCOMMITTEE ON ADMINISTRATION OF THE 
INTERNAL REVENUE LAWS—RULES OF PROCEDURE 


1. No major investigation shall be initiated without approval of a majority of 
the subcommittee. A preliminary report upon any case based upon information 
from available sources not requiring assignment of investigative staff to field 
inquiry shall be made upon the request of any two members of the subcommittee. 

2. Public hearings shall be held only with the approval of a majority of the 
subcommittee. Executive sessions shall be held at the call of the chairman. 

3. Attendance at executive sessions shall be limited to members of the subcom- 
mittee and of the staff and such other persons whose presence is requested or 
consented to by the subcommittee. 

$f. An accurate stenographic record shall be kept of the testimony of all wit- 
nesses in public and executive hearings. Any witness may have a stenographic 
transcript of his testimony at cost 
5. All evidence received in executive hearings shall be secret. It shall not be 
released without the approval of a majority of the subcommittee, except as pro- 
vided in rule 9 

6. Any witness summoned at a public or executive hearing, unless the subcom- 
mittee by a majority vote determines otherwise, may be accompanied by counsel 
who shall be permitted while the witness is testifying to advise him of his rights. 
Counsel shall not testify or make any statement without consent of a majority of 
the subcommittee present. 

7. Ina public hearing any person who is the subject of an investigation may at 
such hearing cross-examine witnesses giving testimony relating to him by sub- 
mitting questions in writing to the chairman. Such of these questions as may 
be consented to by a majority of the subcommittee present will be put to the wit- 
ness by a member of the subcommittee or by a member of counsel to the sub- 
committee. 

&. Any person who believes that testimony or other evidence given in a public 
hearing tends to defame him or otherwise adversely affect his reputation may 
file with the subcommittee his sworn statement, concerning such testimony or 
other evidence, which shall be made a part of the record of such hearings. Such 
person may testify in person before the subcommittee with the consent of a 
majority of the subcommittee. 

9. No subcommittee report shall be made without the approval of a majority 
of the subcommittee: Provided, however, That at the time any such report is 
made, one or more members of the subcommittee may make reports supplementary 
to or dissenting from the majority report. Evidence received in executive hear- 
ings may be included in any such report. 
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10. No summary of a subcommittee report, prediction of the contents of such 
report, or statement of conclusions concerning any investigation prior to a sub 
committee report thereon, shall be released by a member of the subcommittee or 
of the staff prior to the issuance of the report of the subcommittee. Any member 
of the subcommittee, however, may, at any time, make statements concerning the 
subcommittee or its activities to the Ways and Means Committee of the House 
of Representatives sitting in executive session. 

11. No member of the subcommittee or of the staff shall publish or release any 
report or statement alleging misconduct by any person in any matter under 
investigation by the subcommittee unless and until such person has been advised 
of the alleged misconduct and has been given a reasonable opportunity to present 
to the subcommittee his sworn statement with respect thereto. 

12. No member of the subcommittee or the staff shall, for compensation, pub- 
lish any article or deliver any speech or lecture concerning the subcommittee 
or its activities while such person is a member of the subcommittee or the staff. 

13. For the purpose of taking sworn testimony at public or executive hearings 
two members of the subcommittee shall constitute a quorum under the provisions 
of House Resolution 91, 88d Congress, Ist session. However, if the chairman 
and the ranking minority member of the subcommittee so agree, one member 
of the subcommittee shall constitute a quorum for such purpose at any particular 
hearing. 

14. All witnesses at public or executive hearings shall be sworn. 

15. Subpenas may be issued by the chairman of the subcommittee or by any 
other member of the subcommittee specifically authorized by the chairman. 


Mr. Scorr. I will also introduce, if there is no objection, a letter 
from Mr. Dewitt Burke, president of the Local No. 261 of the 
National Federation of Federal Employees, dated July 18, 1953, in 
which he makes certain recommendations with regard to the conduct 
of congressional hearings. 

(The letter is as follows:) 


Loca No. 261 OF THE NATIONAL FEDERATION OF FEDERAL EMPLOYEES, 
Alerandria, Va., July 18, 1953. 
Hon. HuGeuH Scott, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN ScotT: As president of a local in the largest federation 
of Government employees, I wish to make my position clear concerning the 
hearings you are now having on the question of fairness in congressional hearings. 

1. All hearings should safeguard the rights of individuals 

2. However, committees should be protected against the outrageous statements 
of many witnesses who appear before it. A witness should not have the privi- 
lege of calling a Member of Congress, “Fasci,” “Nazi,” “book-burner,” using 
totalitarian methods, ete. Of the attacks I just listened I heard and saw them 
personally plus many more not mentioned. A witness should be held in the 
contempt of Congress for uttering such remarks. 

3. Cross-examination by witnesses should not be allowed. It would so tie 
up hearings that nothing would be accomplished. I might add that is what the 
leftists, so-called liberals, and Communists want. 

4. Each witness should have the right of counsel. 

5. More use of executive meetings should be held so a person so attacked could 
be present for a rebuttal in open hearings. Therefore, a witness couldn't say 
at a later date he didn’t know about such an attack. 

Congressman Scott, in closing I might add that the committees of Congress 
must not be hamstrung in its work just to aid a few leftists and Communists 
who always cry about not getting a fair chance unless they are doing the 
attacking. 

Sincerely yours, 
Dewitt O. BurKE, President. 


STATEMENT OF IRVING FERMAN, DIRECTOR, WASHINGTON, D. C., 
OFFICE, AMERICAN CIVIL LIBERTIES UNION 


Mr. Ferman. I speak on behalf of the American Civil Liberties 
Union as director of its Washington, D. C., office. 
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Mr. Scorr. Since this is the last witness, I might ask the members 
of the committee if they wish to go right on without adjourning for 
lunch. 

(The committee members indicated their desire to continue. ) 

Mr.Scorr. You may proceed, Mr. Ferman. 

Mr. Ferman. With respect to the problem of fair procedures, I 
would like the privilege of inserting into the record a memorandum 
prepared by our staff on pending bills both in the Senate and House. 

Mr. Scorr. I believe there will be no objection to that. Will you 
be good enough to supply us with 7 copies, one for each member of the 
committee, 3 for the transcript, and 1 for the files ? 

Mr. Ferman. I will dothat. 

(The memorandum referred to is as follows :) 


MEMORANDUM 
PENDING BILS ON FAIR PROCEDURES FOR INVESTIGATING COM MITTEES 


the three pending bills on this subject in the present Congress are Senator 
Kefauver’s (S. Con. Res. 10), Senator Morse’s (S. Res. 83), co-sponsored by 
Senator Lehman, and Congressman Keating’s (H. Res. 29). The bills are 
analyzed below in terms of content. The numbers appearing below in the text 
are the numbers of the particular sections of the particular bills referred to 
therein 
A. THe Ricut To DEFEND ONESELE 


I. WHEN IT ARISES 


On this, the Kefauver bill is most liberal, giving the right to defend one- 
self whenever a derogatory statement is made at a public hearing (3). The 
Keating bill is slightly more restrictive, in that the right does not arise unless a 
person believes that testimony at the public hearing tends to defame him or 
otherwise adversely affect his reputation (5). The Morse bill is the most re- 
strictive, requiring that the derogatory material be defamatory at common 
law or would in the judgment of the committee subject the person to serious 
hardship, etec., although there is a statement that this requirement should be 
liberally construed (3A). 

II. THE RIGHT TO DEFEND 


The extent of this right varies from bill to bill. Each aspect of it will be 
analyzed separately. 

(a) Opportunity to testify and present witnesses 

The three component parts of a witnesses’ presenting his affirmative case are: 
(1) the right to testify himself; (2) the right to have other witnesses testify 
for him; (3) the right to have other witnesses subpenaed for him. This is 
What each of the bills does in regard to each of the above. 

1. The right to testify in own behalf—The Keating bill permits this privi- 
lege without any apparent restrictions whatever 5 (b). So, too, the Kefauver 
bill 8 (1). On this the Morse bill is the most restrictive, for apparently the 
opportunity to appear and testify if accepted by the witness, deprives him 
of filing a sworn statement in his own behalf, and acceptance of the right to 
file the statement would deprive him of the right to appear and testify 3 (C) 
(iv) See also A (11) (c) below. 


2. The opportunity to present other evidence in the witnesses’ be half.—The 


Keating bill is the weakest in this regard, making no express provision what- 
soever for the presentation of such evidence by a voluntary witness. Those 
provisions governing the “calling” of witnesses are set forth immediately be- 
3. So, too, the Morse provision 3 (C) (v). The Kefauver bill is the 
most liberal in this regard, giving an appellant an unlimited opportunity to pre- 
ent such evidence, and giving it moreover, if possible, on the same day. 3 (1). 

3. The right to have witnesses subpenaed.—The Keating bill does not talk in 
express terms of the subpena power, merely giving the committee power, by a 
ajority vote, to “call a reasonable number of witnesses” in the discretion of 
the committee 5 (d Probably the subpena power is implied, but there is 
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no reason why it should not be spelled out. The Morse provision is the most un- 
limited, permitting the procuring of subpenas, subject to the discretion of the 
committee. There is no apparent limitation upon the questioning of the wit 
nesses once subpenaed 3 (C) (v). The Kefauver bill also limits the subpena 
by the discretion of the committee, but adds an additional restriction, that their 
examination must be “limited” 3 (4). The bill does not spell out what the 
limitation is, but presumably it would be at the discretion of the committee. 


(b) The right to cross-eramine 


Only 1 of the 3 bills, Senator Kefauver’s, provides for interrogatories, pro- 
viding that a limited number of interrogatories may be filed 3 (8). No particular 
limitation on the number of such interrogatories is spelled out. Neither the 
Morse bill nor the Keating bill provides for interrogatories. 

Each of the three bills provides for some form of cross-examination. The 
Morse bill has a limitation that the right of cross-examination be subject to rea 
sonable limitations of time imposed by the committee. The Kefauver bill per 
mits cross-examination in the discretion of the committee 3 (4), while the Keat- 
ing bill limits cross-examination of a single witness to one hour unless the com- 
mittee votes to lengthen the period 5c. Probably the Keating approach is the 
best—it is a good idea to give some minimal amount of time to one accused for 
cross-examination to insure against abuses of the committee’s discretion. An- 
other approach that might be used would be one which would give at least as 
much time to cross-examination as was devoted on direct-examination to de- 
rogatory material, or an hour, whichever was greater, permitting a larger amount 
of time if the committee so wishes. Or perhaps the limitation should be stated 
conversely, leaving cross-examination unlimited unless the committee votes after 
one hour to limit it. 


(¢C) Filing of Statement 

The Keating bill provides for the filing of a sworn statement of reasonable 
length 5 (a) by the witness concerning adverse testimony (see also A (IIT) (a) 
above) ; the Morse bill, too, 3 (C) (iv) provides this: the Kefauver bill does not 
provide for the filing of a statement at the outset of the hearing, but does pro 
vide for the filing of a rebuttal statement at the conclusion of the evidence 
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(d) Miscellaneous 

None of the three bills have a provision giving a person the right to subpena 
himself (unless it could be argued that the witnesses that might be subpenaed 
include the accused himself, a somewhat tenuous argument) which has been 
suggested in the past as a way of helping the accused defray his expenses be- 
fore the committee, nor do any of the bills require, as would Senator Lucas’ old 
bill, that the person accused execute an affidavit of good faith in making his 
application to be heard, a requirement which would probably tend towards a 
more orderly use of committee procedures. 


B. RIGHT TO COUNSEI 


On this, the Keating provision is inadequate while the Kefauver and Morse 
proposals are each excellent but should be synthesized for maximum effectiveness 
The Keating bill would permit counsel merely to accompany and advise the 
witness, but even this requirement can be eliminated in the discretion of the 
committee at a private hearing 2, a most unfortunate provision since it is very 


often at the private hearing that a person needs counsel most Neither the 
Kefauver nor Morse proposals contain such a limitation. The Kefauver bill 


would permit counsel to accompany and advise the witness, and counsel is entitled 
to question the witnesses to bring out all pertinent facts within appropriate 
limits, otherwise unspecified 3 (2). Under the Morse bill, a witness is entitled 
to be accompanied and advised by counsel 3 (C) (iii), but there is no provision 
for counsel to engage in any direct questioning, except insofar as it might be 
implied from the general right given to present evidence which is subject in 
any event to the discretion of the committee under the Morse proposal 3 (C) (v) 
However, the Morse proposal does have the additional points that counsel is 
entitled to make objections to questions, argue briefly thereon, and submit 
legal memoranda 2 (B). This is a valuable addition 
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C. RELEVANCY 


Congressional committees have often been criticized for asking irrelevant 
yuestions. The Kefauver bill contains no requirement that questions be relevant 
(but cf. F below) ; the Keating bill does require relevancy 1, as does the Morse 
bill; the Morse bill in addition requires that the witness be shown the charter 
of the committee, apparently so that he may himself more easily determine the 
relevancy of the requirement 2(D). This additional requirement would seem 
to be more form than substance since any competent counsel would check into 
the charter of the committee before advising his client on questions of relevancy. 


D. TRANSCRIPT 


All three bills require that transcripts be made of all hearings (Kefauver 11, 
Morse 2 (g), Keating 4). The Kefauver bill merely states that the transcript 
of a public hearing or a published part of an executive bearing must be made 
available to the public on payment of costs. The two other bills are more elabo- 
rate and provide greater rights but contain ambiguities which should be resolved. 

The Morse bill gives a witness the right to inspect the complete transcript 
of his own testimony in executive session. The underlined word contains the 
ambiguities. It is not clear that a witness has the right to examine the day-by- 
day transcript of his testimony which he may well need. The bill does provide 
the right to inspect as much of the evidence or testimony of an adverse witness 
made in executive session as will be made public or the subject of a public 
hearing 3 (D), a good provision. 

The Keating bill provides only for the inspection of the transcript of the 
record of a witness’ own testimony whether in public or in executive session, 
of later used or referred to in public session. It apparently makes no provision 
for obtaining a copy of the testimony adverse to a witness. 

Thus, of these three proposals, the Morse proposal is by far the best. How- 
ever, none of the proposals contain a provision for furnishing transcripts of 
a witness’ own testimony or the testimony of an adverse witness at the expense 
of the Government, a provision for which ACLU has long contended. 


E. APPROVAL oF REPORT BY FULL COMMITTEE, ETC. 


Three separate problems are dealt with extensively by Kefauver, touched upon 
by Morse, and ignored by Keating. The Kefauver bill provides that members 
of committees must refrain from making derogatory statements about witnesses 
until after the committee has been given reasonable time to file its report (which 
should be until the committee has actually filed the report), and are required 
to refrain from revealing the contents of the report prior to its issuance 8. Mi- 
nority reports must be filed simultaneously with majority reports where private 
affairs of individuals are involved 9, and in such cases all of the evidence must 
be made public concurrently with such findings 10. The Morse bill provides 
that no report must be released adversely affecting a person (this language 
probably would reach in practice the same cases that Kefauver’s language about 
private affairs of individuals will reach), but makes no provision for refraining 
from making derogatory comments 3 (EF). This same subsection also requires 
simultaneous (or previous) publication of the record. 


F. WRITING FOR COMPENSATION 


Senator Lucas’ old bill provided for a prohibition against employees or mem- 
bers of committees publicly discussing the contents of its reports for com- 
pensation, a provision which we approve. None of these bills make such a pro- 
vision. 

G. ADVANCE NoricE OF DEROGATORY INFORMATION 


The Keating bill makes no provision for giving a person who will be mentioned 
derogatorily any advance notice thereof. The Morse bill requires that advance 
notice be given where possible 3 (b), as does the Kefauver bill 2. The Kefauver 
bill has the additional excellent requirement, lacking in the other two bills, that 
all derogatory material be first reviewed in executive session and not presented at 
public hearing except by majority vote 2. 
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H. PRIVILEGE 


The Keating proposal is silent on the question of privileges which may be as- 
serted by a witness; the Kefauver bill provides that privileges may be asserted 
and that the committee must rule thereon 4; the Morse bill requires a scrupulous 
observance of privileges obtaining in the Federal courts 2 (e). The Kefauver 
and Morse proposals should be combined for maximum effect, though their neces- 
sity is unclear. 

I. PRIVATE AFFAIRS OF AN INDIVIDUAI 


Neither the Keating nor Morris bills contain any restriction upon an inquiry 
into the private affairs of an individual; the Kefauver bill, however, properly 
requires a majority vote on the committee before a subpena to make such an 
inquiry can be issued 5, 

J. EXEcuTIvE SESSIONS 


The Keating bill is silent on when executive sessions can be held and when 
public hearings should be held, and the Morse bill is similarly silent. The Kefau 
ver bill adopts the ACLU suggestion in this regard almost in haee verba. 


K. INquIRY INTO RELIGIOUS AND POLITICAL BELIEFS 


The Kefauver bill provides that no such inquiry can be made except upon a 
ruling by majority vote that such testimony is relevant 7. Both the Morse and 
the Keating proposals are silent in this regard. However, it should be remem 
bered (see © above) that the Kefauver bill does not otherwise require relevance 
while the Morse and Keating bills do. On the other hand, it is a good idea to 
require a specific ruling on specitic testimony on religious or political beliefs as 
the Kefauver bill does. 


L. TELEVISING OF INVESTIGATIONS 


Neither the Morse nor Keating bills make any provision for televising of 
congressional investigations. The Kefauver bill, however, does provide for TV 
coverage, with the additional requirement that the committee chairman must see 
that the witness is not unduly distracted or frighened thereby 12. This pro- 
vision deserves our support because it would be enacted simultaneously with 
the fair code of committee procedure, for Kefauver’s bill certain] provides 
fairness of standards which could meet our test. 


M. NoTIcE OF COMMITTEE HEARING 


The Morse proposal makes the provision that committee meetings must be 
called upon a minimum notice of 24 hours in writing 1 (A). (I’m not sure how 
relevant this is to civil liberties, but I would suggest that we ask the inclusion 
in a code of fair procedures of the requirement of giving adequate notice in the 
subpena to a witness. I remember the incident related at the NYCLU meeting 
wherein notice was given on a Friday for a Monday meeting.) There should 
be a requirement that a subpena be served at least 1 week in advance of the date 
set for hearing, for the problem of advising witnesses before congressional com- 
mittees is a difficult one and needs much research by a lawyer not experienced 
in this field. 

N. QUALITY OF EVIDENCE 

The Morse proposal contains a unique provision requiring that a committee 
must receive and consider only evidence “which is reliable and of probative 
value” 2 (e). While on its face, this is a good provision, its dangers may out- 
weigh its benefits, for it would give the opportunity to a committee to refuse to 
consider evidence presented by one accused on the claim that such evidence is 
not reliable and of probative value. It would seem to be much better for all 
evidence to be received and let the committee weigh it threafter. 


O. BriEr EXPLANATION OF ANSWERS 


The Morse proposal contains a unique provision that a witness has a right to 
make concise explanations of his answers 2 (e), a good device to prevent the 
asking of a question to be answered yes or no, though the question may contain 
a negative pregnant. 
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Mr. Ferman. I would like to address my oral remarks to the prob- 
lem of CONLT’ ssional scope of Inquiry, as opposed to the problem of 
fair procedures. 

Our National Government is one of limited powers, That that isa 


strength in our process has not been fully realized by many people for 
a generation now. It can only govern in certain constitutionally des- 
ignated areas. But is the congressional scope of inquiry so limited ? 


National problems, deserving of intensive investigation, so often 
fan out to every phase of our life—into areas in which Congress 
cannot legislate. 

We have witnessed this in the investigations into internal security, 
a problem rightfully concerning Congress. An inquiry, if compre- 
hensive, of subversive groups threatening our internal security, can- 
not avoid looking into our educational system, if the tentacles of 
the political conspiracy have reached these areas. Now, the Con- 
stitution presumably bars Congress from legislating in matters 
dealing with religion and education except back «door through 
Federal aid. The citizen supposedly enjoys a privacy from Federal 
intervention in this area. However. he begins to think differently 
when he sees a Federal process being imposed by a congressional com- 
mittee investigating communism in schools. Yet, should not our 
legislature be given free rein to investigate so hee tl problem as 1n- 
ternal security, about which it can legislate, in all of its facets—some 
of which it cannot legislate. 

How can this vast investigative power of Congress be limited to 
insure both the sanctity of prescribed individual privacy, partic ularly 
of beliefs and opinions, and yet to be sure of effective inquiry. A fur- 
ther problem is to limit the scope of inquiry with a precision that will 
enable participants on both sides of the investigative table to evaluate 
their respective rights—asking or answering a particular question at 
the time the question is asked. 

In congressional inquiry, we have a form, a means, for government 
to be exercised. There are really no guaranties that the end to which 
it can be put will be good. And like so many democratic institutions, 
perhaps, we must have faith and hope in the good sense of our chosen 
representatives, 

I have tried in this brief statement to address myself to the problem 
of scope of inquiry, which I consider a related problem to procedures, 
and I think it is a problem which falls within the purview of this 
committee, and if I am not being too presumptuous, I hope the com- 
mittee will consider this problem. 

Mr. Scorr. Will you comment on the right of the witness to have 
counsel and your views as to television and broadcasting of in- 
vestigatory committees. 

Mr. Ferman. Yes. I think the American Civil Liberties Union of 
course subseribes to the right of a witness to counsel. However, we 
do feel there is no reason to believe that the counsel, in ‘orm. of giving 
advice to the witness, should be limited instead of being allowed, as 
in court procedures, to make objections and so forth, because we think 
Investigative procedures might be hampered thereby. I think in 
practice in some investigative committees counsel in some cases have 
been barred from talking to the witness while the witness is testifving, 


the rule being that the witness must seek advice from the counsel, and 
the theory being the counsel is putting words in the witness’ mouth 
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and is testifying instead of the witness. I think that is too stringent 
a rule, 

In respect to.televising hearings, I think it is a questi ion of the right 
of the individual to privacy as opposed to the prot blem of pe rmitting 
the American public to see and hear what woes on in ‘onere ss In terms 
of generating a market place of ideas. It is an interest which we in 
the American Civil Liberties Union are constantly interested in. 

ae Scorr. In other words, subject to the ne of privacy in all 

s facets, I take it you mean there may be occasions when televising 
may be in the pub lic interest b vy virtue of aeiieuin ¢ information ¢ 

Mr. Ferman. Yes, Mr. Chairman. However, we do feel that until 

e have reached a stage where we could adequately preserve individual 
privacy, we take the position now that hearings should not be tele- 
vised if the witness objects. 

I would like to say that we do not mean by that that the entire 
hearing should not be televised, as opposed to not televising a particu- 
lar witness before the committee. 

Mr. Scorr. In other words, you may have a situation where several 
witnesses agree to television and one witness disagrees. In such case, 
would you say the entire proceedings should not be televised or mere ly 
that the testimony of that witness who objects should be excluded 

Mr. Ferman. The testimony of that particular witness should be 
excluded. 

Mr. Curnowernu. Tell us something about your organization, 

Mr. Ferman. My organization is the American Civil Liberties 
Union. 

Mr. Curnowernu. What is it organized for ? 

Mr. Ferman. We have been in existence for about 33 years. We 
are organized to promote the Billof Rights. We have a staff of about 
30 people in New York City. We have a group of volunteer counsel 
throughout the country amounting to about 800 who, in behalf of the 
union as volunteer counsel, give aid to people whose civil liberties 
rights are being denied, criminal cases, particularly. That is our 
principal function. We are also interested in the dissemination of 
information and in maintaining and seeing maintaned a good market 
place of ideas. 

Mr. Cuenowern. So far as congressional hearings are concerned, 
have you had any contact with situations where witnesses’ rights have 
been impaired or denied ¢ 

Mr. Ferman. Yes. I feel that individual privacy has been invaded. 

Mr. Curnowetn. Give us an example. 

Mr. Ferman. Well, I think a good example would be the case of an 
editor who is called before a senatorial committee and asked ques- 
tions with reference to his beliefs and opinions, which I feel is not 
pertinent to the investigation and I feel in that case an individual’s 
privacy is invaded. When I say an individual’s privacy was invaded, 
I am balancing the fact of dealing with the investigative process, and 
my answer is based on a balance of those factors. Although my organ- 
ization is particularly interested in individual rights, I do not think 
you could evaluate the whole problem 1 in terms of that interest. You 
have got to consider a balancing in terms of interests of the investiga 
tive process. But I think balancing those two factors, there have nen 
a number of cases, particularly the case I alluded to, where an indi- 
vidual’s privacy has been invaded. 
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Mr. Curenowetnu. Are you recommending that this committee pre- 
pare legislation which would call for the adoption of a code? 

Mr. Ferman. Yes. ° 

Mr. Cnenowetn. You feel that is necessary to properly safeguard 
the rights of witnesses? 

Mr. Ferman. Yes; I do. 

Mr. Cuenowern. Do you make that statement from personal obser- 
vation ? 

Mr. Ferman. Yes. In my _ ity as director of the Washington, 
D. C. office of the American Civil Liberties Union, I have attended 
many hearings and have consulted with the staffs of committees, 
particularly committees investigating subversive activities. 

Mr. Cuenowern. Are you a lawyer / 

Mr. Ferman. Yes. 

Mr. Cuenowern. Have you appeared as counsel before an investi- 
gative committee / 

Mr. Ferman. No; I have not. 

Mr. Cuenowetn. You have not? 

Mr. Ferman. No. 

Mr. Cuenowertu. That is all. 

Mr. Scorr. I would like to make one comment, and that is that I 
think the concern of the Congress would be on a long-range basis, 
having in mind that some recent investigations seem to have been 
disturbing progressive and liberal forces in the country, and some 
earlier investigations were apparently equally disturbing to a con- 
servative trend of thought in the country, and I have in mind the 
LaFollette and Nye and ‘Black investigations. We do not know what 
trend an investigation will take, and our concern should be for the 
protection of the rights of the individual. 

Mr. Ferman. I am very glad you mentioned that and I am enor- 
mously proud of the fact that the American Civil Liberties Union 
has called the shots from way back. We protested to the Black 
committee. We protested Senator McCarthy’s inability to cross- 
examine witnesses before the Gillette committee. We have had an 
opportunity to look into the problem in long-range terms. 

Mr. Scorr. This committee is concerned with the overall rights of 
Congress to investigate and the rights of the individual to be pro- 
tected. 

Mr. Ferman. The whole problem is a problem that transcends the 
recent investigations of subversive activities, and it is a problem that 
has confronted the Congress and the American people, in all the in- 

vestigations which you have alluded to. 

Mr. Scorr. Mr. Smith? 

Mr. Smirn. No questions. 

Mr. Scorr. Thank you very much. 

Since there are no further witnesses who have requested to be heard 
immediately, the committee will recess until the next session of Con- 
eress, at which time we intend to call further witnesses which will in- 
clude some or all of the following-named organizations and others, 
and perhaps other Members of Congress. They will include the 
American Bar Association and several witnesses who are chairmen or 
members of various American Bar Association committees having to 
do with this subject. 

The Federal Bar Association, if it desires to be heard. 
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The Pennsylvania Bar Association, who has had a committee at 
work on this. 

The American Federation of Labor. 

The Congress of Industrial Organizations. 

The American Jewish Congress. 

Fund for the Republic, headed by Representative Clifford Case of 
New Jersey. 

The New York County Bar Association. 

Radio and television network officials. 

American Federation of Government Employees. 

National Federation of Federal Employees. 

And the United States Department of Justice if it desires to be 
heard; and others. 

We will adjourn until the next session of Congress sine die. 

(Whereupon at 1:35 p. m., the subcommittee adjourned.) 











HEARINGS BEFORE THE SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE COMMITTEE ON RULES 


THURSDAY, FEBRUARY 18, 1954 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE RULES COMMITTEE, 
Washington, D.C. 
The subcommittee met, pursuant to call at 2:30 p. m., in room G-12, 
the Capitol, Hon. Hugh Scott (chairman of the subcommittee) 
presiding. 
Mr. Scorr. The committee will come to order. 
This is a hearing on rules to govern the conduct of congressional 
investigations. 
Our witness today is Mr. Allen ‘Ds Klots, of the Association of the 
Bar of the city of New York. 


STATEMENT OF ALLEN T. KLOTS, OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


Mr. Kvors. I think that is all I have to say, Mr. Chairman. 

Mr. Scorr. Mr. Klots, I thank you very much for coming. Your 
prepared statement, without objection will be included in the record. 

In view of your complimentary comment about the resolution, I 
think I ought to state that while it was not introduced on behalf of 
the committee, but simply my own personal resolution, and bill, with- 
out the committee yet having any consideration of this, or any other 
bill in any executive sessions, I ought to say that much of it is the 
work largely of Mr. Rufus King, who is a very able and competent 
member of the District of Columbia Bar, who has volunteered his 
services to help me on it. 

I did not want to take more credit than I am entitled to. 

Mr. Chenoweth, do you have any questions / 

Mr. Curenowetu. | would like to commend Mr. Klots on this very 
fine statement; it is very succinct and to the point. He has brought 
out many important matters and he has certainly expressed my views 
in a number of instances, particularly with reference to and television 
broadcasting of these hearings. 

We have seen what happens when you make a show or spectacle 
out of congr eamaees hearings. I do not think it enhances the dignity 
of Congress at all. I do not eink the rights of the witnesses have » been 
adequately protected as I have been able to observe the procedure. 

I am sure that is your conclusion, too? 

Mr. Kuors. Yes, sir, it is. I appreciate what you say, sir. 
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Mr. Cuexowern. I would be intevested to know what brought about 
t appointment of the subcommittee that you headed and which re 
nites rey te Lit ny refer here. Just what was in the 
Matt { t yore { 1 Bar Association of New York to 
ter lc t of vour time, enerey, and a fot of time a id energy of other 
lawyers of the bar in compiling that report. 
VI Krors. Yes. Wetried to do as careful a job as we could. 
I must sav 6 vears ago, to try to remember just what particular in 
fionwes ‘o ne ol at that time. I think it was the occasion of the 
of the House I American Activities Committee. 
Mr. Cursxowrrn. At that time this situation was not receiving as 
|? bhieity or attention as it is now 4 
Mr. Krors. It was receiving quite a lot at that time. Then I think 
subsided. I think re ‘ently again in the last 2 vears, it has come to 


the fore again. 

But it was at that time receiving a great deal of publicity. There 
had been quite a lot written on the subject in various legal journals 
and otherwise. 

[ know, for instance, Judge Wyzanski had written something in one 
of the leading periodicals, I believe, a very good résumé of the whole 
thing. I was so conspicuous in 1948 that that was the occasion for 
the appointment of our subcommittee and for the bill of rights com- 
mittee taking it up. 

That was the main thing we took up that winter in the bill of rights 
committee. 

Mr. Cuenowetn. You came to the conclusion that the rights of wit- 
nesses appearing before congressional committees were not being ade- 
quately safeguarded ? 

Mr. Krors. Exactly. 

Mr. CHenowetu. What did you base that opinion on / 

Mr. Krors. It seemed to us that in many instances they were not 
being given an opportunity to answer the charges that were being 
implied and made against them, not only the witnesses who were called, 
but people whose names were dragged in by witnesses. 

They were not being given a chance to answer the insinuations or 
the charges made against them with the same prominence as the testi- 
mony had brought, because this testimony gets headlines and if the 
poor fellow whose name has been brought in says something to the local 
press denying the charges, it still does not get into national headlines 
as it would if he had a chance to come down here and tell the same 
committee his side of the story. 

Of course, we are practic ‘al men, I hope, and we realize that the 
committees have certain limitations in the way of time. They can- 
not give everybody a chance to talk indefinitely. They cannot be held 
to the same rules that a court of law has in the way of evidence. 

But it did seem that rules could be adopted that would help the 
situs “rr 

Mr. Cuenowern. Do you feel that the situation to which you refer, 
in ths io the rights of the witnesses were not being properly protected, 
is due to the procedure being followed, or was it the situation that the 
committee itself could have improved upon by being a little more dili- 
gent perhaps in looking after the rights of the witnesses? 
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Mr. Kuiors. I understand the committee could make its own rules 


for the conduct of its investigations. I think a good deal of it is due 
to the fact that some * os individuals conducting the investigations 
did not have what I say here is a proper sense of judicial decorum, 


they were acting both as sort of prosecutors and judges in a way. 

That is a very unfortunate situation to be in anyway. It seemed 
to us that you cannot cure everything by rules. 

But by making a few rules you might be able to persuade people 
to get a little more in bound. 

Mr. Curnowern. We had the chairman of the committee before us 
some months ago, the Committee on Un-American Activities, to which 
you referred. And while our sympathies at first may have been di- 

‘ted at the witnesses, after hearing his statement, our sympathies 
were with him. 

Apparently he was helpless as chairman of this committee, for in- 
stance; he had no “rane to punish for contempt, and rather than the 
witness being on trial, in many cases the members of the committee 
were being tried and the witness was expressing his utter contempt 
for the members of the committee in language that would not be toler- 
ated in court. The committee seemed to be powerless to prevent such 
disgraceful conduct. 

Is that a fair statement ? 

Mr. Scorr. Yes. I think we were very much interested to hear 
that the congressional committees frequently need protection from wit- 
nesses, just as there has been another body of testimony that the wit- 
nesses need protection at times in their relations with the committee. 

In that regard, the companion measure here, H. R. 7955, attempts 
to do something about that. 

Mr. Kors. Yes; | noticed that. That is somewhat a new angle. 

I have not hada great deal of experience myself before congressional 
committees. I do know that there were occasions when witnesses did so 
take control, but I would say they were rather rare, the exception rather 
than the rule. 

Mr. Smiru. They are not so rare with the investigations of the Un- 
American Activities Committee. That was a rough-and-tumble prop- 
osition, with no holds barred. There were violations of the rules of 
common courtesy on both sides quite frequently, I think. 

Mr. Krors. I must say I think the committee has to have some power 
to keep order in the hearings, the way a judge has. Just how far the 
contempt power of Congress should go as distinguished from the court, 
I do not know. I understand, and I have pointed out in the report, 
that it appears to be the law that Congress does now have certain power 
to punish for contempt of its own motion. It does not necessarily 
have to resort to the penal statute involved. 

Mr. CHENowetH. I do not know what power it has. I would be glad 
to have you go into the situation. I am interested in your observations. 

Mr. Kvors. I did not go into it exhaustively, but I would not put it in 
here if we were not pretty sure about it. 

Mr. Scorr. I have the feeling we have never given up that power, 
but I do not believe we have used it since about 1840. 
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Mr. Kiots. Here is what we say on page 5 of this printed report of 
1948, after discussing the statute: 

It also appears that Congress itself has the power to punish for contempt with- 
out invoking the penal statute above mentioned. Here, again, through habeas 
corpus or otherwise, it might be urged that such a conviction should also be set 
aside if the resolution does not sufficiently apprise the witness as to the purposes 
of the inquiry so that the pertinency of the question may be readily determined. 

I think in my files in the office I have reference tothat. If you would 
like, I would be glad to send it to you. 

Mr. Sairn. I think it would be interesting to have it. I think it isa 
question of whether it is power that the Congress ought to have. 

Mr. Scorr. I think it would be very helpful if Mr. Klots will send it 
to us. 

I believe you will find in the first volume of our hearings some 
reference to that power in an article by Henry Glassie of the District 
of Columbia bar. 

The Congress has the power to summon before the House, for exam- 
ple, any recalcitrant witness, but I do not believe it has been used for 
many vears. 

Mr. Kuors. I do not believe it has been used much, either, but there 
is some authority on it. I will be glad to send what I can find on it. 

I suppose there would be those who would say that it comes perhaps 
pretty close to a bill of attainder. 

Mr. Smirn. I would not like to see Congress exercise such a power. 

Mr. Curenowertn. Are you talking about the power to punish for 
contempt ¢ 

Mr. Smiru. Yes. 

Mr. Cuenowetrn. You do not think they should have it ? 

Mr. Smiru. I do not think we should have. 

Mr. Curnowetu. How will you enforce decorum and order ? 

Mr. Smirn. You have a Sergeant at Arms and you can throw them 
out. If they do not answer your questions, you can go through the 
regular procedure of contempt. 

Mr. Scorr. One reason for H. R. 7955 is that the chairman of an 
important subcommittee mentioned to me that a witness had called 
him a liar in open session, and he felt he had no protection from such 
action on the witness’ part. 

This bill proposes to make a misdemeanor of misbehavior under 
those circumstances. 

I would like to correct the statement I made a moment ago because 
my attention has been called to Jefferson’s Manual, page 124, of the 
House Rules of the 85d Congress. 

In 1876 the arrest and imprisonment by the House of Hallet Kilbourn, a con- 
tumacious witness, resulted in a decision by the Supreme Court of the United 
States that the House had no general power to punish for contempt, as in the 
case wherein it was proposing to coerce a witness in an inquiry not within the 
constitutional authority of the House. The Court also discussed the doctrine 
of inherent power to punish, saying in conclusion, “We are of the opinion, that 
the right of the House of Representatives to punish the citizen for a contempt 
of its authority on a breach of its privileges can derive no support from the 
precedences and practices of the two Houses of the English Parliament, nor from 
the adjudged cases in which the English courts have upheld these practices. 





: 
| 
| 
| 


t 
¢ 





Ee er 


LEGISLATIVE PROCEDURE 137 


Nor, taking what has fallen from the English judges and especially the latter 
cases on which we have just commented, is much aid given to the doctrine, that 
this power exists as one necessary to enable either House of Congress to 
exercise successfully their function of legislation. This latter proposition is 
one that we do not propose to decide in the present case, because we are able to 
decide without passing upon the existence or nonexistence of such a power 
in aid of the legislative function.” 

In 1894, in the case of Chapman, another contumacious witness, the Supreme 
Court affirmed the undoubted right of either House of Congress to punish for 
contempt in cases to which its power properly extends under the expressed 
terms of the Constitution. 

Mr. Kiors. There you have the right, that is probably the very au- 
thority I have in mind, May I have that reference ? 

Mr. Scorr. Yes, sir. 

Mr. CHENOWETH. While we have the bene fit of Mr. K lots’ presence, 
I would be very much interested in his observations as a distinguished 
member of the New York bar, as to what his conception of a congres- 
sional inquiry is. How far should Congress go in these inquiries and 
what are the functions and purposes of the hearings 4 

There are two distinct classes of hearings. One is the ordinary con- 
gressional hearing by committees to get facts on legislation. I think, 
over the years there has been no particular criticism of such hearings. 

I think you are referring how to the he aringe’s wherein the witness 
himself may be under suspicion. ‘That is probably the main purpose 
for being before the committee. Natur: ally, he is belligerent, and at 
least reluctant, to give the information that the committee is seeking. 

Now. how should Congress operate in such situation? I would be 
very much interested in having your personal observation, sir. 

Mr. Kors. I shall be glad to tell you what little I know about it. 

In this printed report, we go into that a little more than I have here. 
Of course, it 1s the law that Congress, through committees, can con- 
duct investigations and summon people by subpena and punish for 
contempt if the investigation is conducted in furtherance of the 
legislative process to he Ip Congress prepare legislation. 

That is unquestionable, and the Supreme Court of the United 
States has upheld punishments for contempt where a witness has 
failed to appear or failed to answer and where the proceeding has 
been conducted for that purpose. 

I think it is also probably the law that the Congress and congres- 
sional committees can conduct hearings, if you will, to examine into 
the conduct. of legislative departments. I believe that is probably 
the law. 

The textwriters seem to say so. Woodrow Wilson, I believe, in 
his writings on the subject of constitutional law, said that, and I 
think I quote him in here. 

I am not sure that there are any cases where the Supreme Court 
has ever upheld a conviction for contempt where the witness was 
be Ing called in an Investig ration conducted sole ly for that purpose. 

Of course, almost every investigation you can say might have legis- 
lation on the ultimate horizon, and, therefore, it is almost possible 
to bring every investigation into the category of an investigation for 
the purpose of an aid to legislation. 
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{fam not sure, but I do not think the Supreme Court has ever held 
a person in contempt unless it was in connection with an investigation 
in aid of legislation. 

As I say, textwriters and thinkers on the subject seem to think that 
Congress can investigate legislative departments to see whether they 
are being honest or efficient, and certainly there have been many 
investigations of that kind. 

Now, there are some who urge that Congress can conduct an investi- 
gation to educate the public, to inform the public. I have found no 
authority in law for such investigation. 

Mr. Smirn. But you confine your statement of your opinion about 
what we could conduct our investigation about to investigations as to 
the executive department / 

Mr. Kuors. Yes. : 

Mr. Smiru. Did you mean that ? 

Mr. Kiors. Well, I say probably administrative departments. I 
think any branch of the National Government. I would not say the 
courts. 

Mr. Smire. Suppose we have a new field. In the Un-American 
Activities Committee we had a new field. We had a situation here 
that we thought endangered the national safety. We did not have 
legislation to protect it. We still do not have as much legislation as 
some think we should have to protect it. 

You do not say that we should not be authorized to hold investiga- 
tions to explore that subject and see what legislation is desirable / 

Mr. Kiors. Certainly, I say that any investigation, sir, that is to 
help you prepare laws is all right. 

Mr. Smiru. I think your first statement was subject to some mis 
apprehension because I understood you to say that you thought it 
was confined to investigation of legislative departments. 

Mr. Kiors. No, I did not mean to say that. I said an investigation 
in aid of legislation. Iam sorry if I did not make myself clear. 

I would say that these investigations of Communists, and so forth, 
could be brought under the heading of investigations to find out 
whether you could protect the country more adequately by new legisla- 
tion. 

Do I make myself clear now ?/ 

Mr. Smiru. Yes. 

Mr. Kiors. I am sorry if I did not make myself clear at first. 

Mr. Suirn. Yes. I did not want to leave it that way. 

Mr. Kuors. Certainly. 

Now, as I say, this third category of just purely for informative 
purposes, educational purposes, I do not know. Iam pretty sure that 
it has never had judicial sanction. 

Mr. SmirH. You mean investigations that do not have any legisla- 
tive end in view? 

Mr. Kxiors. That is right, and are not an inquiry 1‘o vy )ether an 
executive department is properly conducted. If it does not come into 
any one of these categories, it is doubtful whether there is authority 
of ‘the Congress to cite for conte) ipt. 

Mr. Scorr. Is there anything else, Judge Smith ? 

Mr. Suirn. No. 

Mr. Scorr. Thank you very mu h, Mr. KX lots. 
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(The prepared statement of Mr. Klots is as follows:) 


STATEMENT OF ALLEN T’. KLOTS, OF THE ASSOCIATION OF THE BAR OF THE CITY OF 
NEW YORK 


May I say, by way of introduction, that I am a lawyer, a member of the 
New York bar, member of the law firm of Winthrop, Stimson, Putnam & Roberts, 
and a vice president of the Association of the Bar of the City of New York. 

In 1948 I was a member of the committee on the bill of rights of that association 
lf was chairman of a subcommittee which prepared a report on the subject of 
congressional investigations, and the association at a meeting in December 104s, 
adopted unanimously the recommendations contained in that report. The report, 
together with the recommendations, was thereafter distributed to Members of 
Congress and numerous bills incorporating some or all of these recommendations 
from time to time have been introduced in the Congress but no actual legislation 
on the subject, that I know of, has been passed. One of the most recent bills is 
the one introduced at the current session by Congressman Javits. 

I submit herewith a copy of this report of the association of the bar on the 
subject of congressional investigations for whatever assistance it may be to this 
committee. Tam not aware of anything which has occurred since this report 
was prepared that would change my views in any substantial way. 

In this report our committee discussed two main criticisms which were then 
prevalent with regard to congressional investigations : First, a widespread feeling 
then seemed to exist that some right in the individual in the nature of a right 
of privacy was protected by a constitutional guaranty which prevented inquiry 
for any reason into a witness’ personal affairs, his affiliations, political or other 
wise, or his previous utterances and that such a right was too frequently violated 
in hearings held by congressional Committees. We point out in our report what 
seems to us to be the fact that assuming that the investigation is duly instituted 
for an authorized purpose and assuming that the question is material and 
relevant to the inquiry, the individual is not immune from being required to 
answer merely because the question delves into his private affairs, his previous 
utterances, or his affiliations, political or otherwise 

The second criticism of congressional investigations which our report deals 
with is that in many instances investigation results unfairly in serious injury 
to individual reputation—either the reputation of the witness or someone whose 
name has been brought into the testimony. This is the matter in which vour 
committee is probably more interested and it is the point with regard to which 
our report makes specific recommendations. 

The reasons why public investigations of this character are susceptible of 
abuse which can unfairly cause irrevocable injury to an individual are several 
often the investigation will take the form of a public trial of an individual 
before the bar of public opinion with his whole reputation being at stake and his 
future chance of earning a livelihood often threatened ; the hearings often receive 
wide publicity; the mere mention of a person’s name in connection with such 
investigation often has widespread news value and may create a distorted and 
unfair impression; a witness may make irresponsible statements knowing that 
his testimony is privileged; unfair questioning is something indulged in and hear 
say evidence freely admitted, and, perhaps the most important fact of all, the 
person defamed is not always given an adequate opportunity to reply or defend 
himself. 

The correction of most of these abuses must in the last analysis lie in the 
hands of those who are conducting the investigation. Such abuses as brow 
beating witnesses and unfair comments by the examiner or members of the 
committee are inherent in any investigation unless the tribunal or its members 
are imbued with a proper sense of judicial decorum and a proper regard for fair 
ness and decency. About the only remedy for this type of abuse is the develop 
ment of a keener understanding on the part of the committee members themselves 
that witnesses and persons whose names are being brought into a congressional 
investigation are often really being summoned before the bar of public opinion 
and that, therefore, the proceeding should be conducted with all the dignity, 
propriety, and impartiality of a judicial procedure 

It seemed to our committee, however, that there were certain measures by way 
of legislation and rulemaking which could be adopted to insure greater protection 
to the individual. It is with this in mind that the following recommendations 
were made in our report and approved at a meeting of the association of the bar 
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“1. The subject of any investigation in connection with which witnesses are 
summoned shall be clearly stated before the commencement of any hearings, and 
the evidence sought to be elicited shall be relevant and germane to the subject 
as so stated. In cases of special investigations authorized by congressional 
resolution, the subject of the investigation shall be so stated in the resolution, 
and in the case of investigations initiated by the committee, the subject shall be 
so stated by the committee and announced before the commencement of the 
hearings.” 

The purpose of this is to facilitate the determination in each instance of 
whether a question put to a witness is or is not relevant to the inquiry. The 
Supreme Court of the United States has held in the case of congressional in- 
vestigations that a witness can be required to answer only questions which are 
relevant to the inquiry but it is obviously impossible to tell whether a question 
is relevant unless the subject of the inquiry is reasonably precise. 

“2. Any witness summoned at a public hearing and, unless the committee by 
a majority vote determines otherwise, any witness before a private hearing, 
shall have the right to be accompanied by counsel, who shall be permitted to 
advise the witness while on the witness stand of his rights.” 

It has been suggested by those whose opinion is entitled to great respect that 
possibly the right of counsel should be extended so that he would be permitted 
also to object to the relevancy of the question and perhaps himself ask clarify- 
ing questions of the witness 

3. Every witness shall have an opportunity, at the conclusion of the exami- 
nation by the committee, to supplement the testimony which he has given, by 
making a written or oral statement, which shall be made part of the record; 
but such testimony shall be confined to matters with regard to which he has 
previously been examined.’ 

The purpose of this is to permit a witness who has, in effect, been cross 
examined to make a statement such as is made in court on redirect examination 
to explain or amplify his testimony 

‘4. An accurate stenographic record shall be kept of the testimony of each 
witness, whether in public or in executive session. In either case, the record 
of his testimony shall be made available for inspection by the witness or his 
counsel; and, if given in public session, he shall be furnished with a copy thereof 
in case his testimony is subsequently used or referred to in a public session. 

“5. No photograph, moving pictures, television, or radio broadcasting of the 
proceedings shall be permitted while any witness is testifying.” 

The matter of televising hearings before a congressional committee has re 
ceived varied treatment at the hands of the bar in New York. As already in 
dicated, the above recommendation was unanimously approved in December 
1948 by the Association of the Bar of the City of New York. Some months later, 
however, at a meeting of that association a report of the Bill of Rights com 
mittee disapproving of televising such hearings if the witness objected was dis 
approved by a majority vote. Within a few days thereafter, however, by an 
overwhelming vote a meeting of the New York State Bar Association disap 
proved of such televising. Prohibition of televising or broadcasting of legisla 
tive and executive hearings and judicial trials, if the witness objects, has now 
been incorporated into the law of this State as section 52 of the civil rights law 
which became effective on March 26, 1952. A special reason why the policy 
which this statute represents is sound seems to me to be this: 

The subpena and contempt proceedings constitute process by which the 
sovereign exercises its power to deprive the individual citizen in some measure of 
his liberty. Through it the individual is required, whether he likes it or not, to 
appear and testify. It is clearly appropriate and unquestionably legitimate as 
the Supreme Court has held that Congress and its committees should have the 
right to procure facts in an investigation conducted for legitimate purposes 
by the use of the subpena. It appears to me very doubtful, however, whether 
the use of the subpena and the sanctions of contempt can be properly used for 
any other purpose except to elicit facts and it is difficult to see how the broad- 
casting, either by radio, newsreels, or television, of a witness contributes to the 
fact-tinding purpose of an investigation. It may have some minor or indirect 
influence but I would judge that on balance the result of the broadcasting is all 
against an accurate ascertainment of facts rather than being an aid to it. Am 
I wrong in my understanding that in certain of the television hearings which 
received great publicity most, if not all, of the facts had previously been as 
certained by the committee concerned from the same witness 7 
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In the preamble to one of the bills which was introduced in Congress it was 
stated that one of the purposes of a congressional investigation was to afford a 
means of focusing public opinion on national problems. I shall not undertake to 
express an opinion as to whether or not this is a proper function of a congressional 
investigation. I am not aware, however, that it has ever been held that the 
subpena process and contempt proceedings can properly be availed of by a con- 
gressional committee or any other tribunal except for a fact-finding purpose 
lrrespective of the strict legality of the practice, however, can it possibly be 
proper or within the spirit of our constftutional guaranties to use this process 
to hold individual citizens up to public exhibition and display by television for 
the sole purpose of educating the public or focusing public opinion upon a national 
problem? Surely this is repugnant to the principles of due process which our 
Anglo-Saxon society has developed out of respect for the dignity and freedom of 
the individual. The usual purpose of focusing public attention upon an ind 
vidual by television has been that a congressional committee regarded him as 
guilty of some reprehensible conduct and wanted to persuade the public to pass 
the same judgment upon such individual. Surely this is not the proper exercise 
of the subpena and contempt powers of a democratic Government conducted under 
the principles of our Bill of Rights. 

In this country a man is presumed to be innocent until found guilty by a com 
petent tribunal. The rules of due process prescribe What shall be a competent 
tribunal and in most cases it involves a judge and jury The individual is tried 
pursuant to the rules of evidence and the authority which renders the verdict, 
Whether a judge or jury, is required to sit through and heur the whole evidence 
The very limitations of time which broadcasting media could give to any particu 
lar investigation necessarily means that only parts of the hearings are presented 
These parts, following the normal and natural practice of news dispensers, are 
the sensational parts. It is even more obvious that assuming that the whole 
hearing were broadcast the public would not listen to all. We permit no jury 
or judge to render a verdict unless they hear all the evidence, yet in many of 
these television hearings the public is being asked to pass judgment on men’s 
innocence or guilt on the basis of whatever the broadcaster chooses to give it o1 
whatever it chooses to listen to. 

“6. Any person whose name is mentioned or who is specifically identified and 
who believes that testimony or other evidence given in a public hearing before 
any committee or comment made by any member of the committee or its counsel 
tends to defame him or otherwise adversely affect his reputation, shall be afforded 
the following privileges : 

“(a) To file with the committee a sworn statement concerning such testimony, 
evidence or comment, which shall be made a part of the record of such hearing 

“(b) To appear personally before the committee and testify in his own behalf 

‘(c) To have the committee secure the appearance of witnesses whose testi 
mony adversely affected him, and to cross-examine such witnesses, either per 
sonally or by counsel; but such cross-examination shall be limited to 1 hour as to 
any one witness unless the committee votes to lengthen the period 

“(d) In the discretion of the committee, by a majority vote, to have the com 
mittee call a reasonable number of witnesses in his behalf. The extent to which 
this privilege may be availed of shall be left to the discretion of the committee.” 

In the light of developments since the report of Our association was prepared 
in 1948, there have been suggested certain other points which should now be given 
serious consideration. First, that action by a majority of the committee shculd 
be required in many matters which now, in the case of congressional committees, 
are often permitted to a single member or to a small subcommittee. Without 
attempting to enumerate them they include such matters as whether any report 
should be made public or whether any statements or comments on testimony 
should be permitted without majority action. One of the matters which also 
appears to be subject to frequent abuse is the fact that leaks often occur as to 
what goes on at an executive session and comments are made without the witness 
or the person concerned having any opportunity whatsoever to be heard 

Respectfully submitted 

ALLEN T. KLorTs. 


Mr. Scorr. I would like at this time to read into the record a state- 
ment from Mr. Alfred Barron, who is chairman of the social action 
committee for the unanimous committee of the First Congregational 
Church, 20 East St. Vrain Street, Colorado Springs, Colo. The letter 
is addressed to Representative Chenoweth, and dated January 18, 1954 


45252—54 10 
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Deak Sirk: In the interest of maintaining the necessary and proper investigating 
function of Congress and of preventing it from falling into disrepute and _ be- 
coming ineffective, and in the interests of the protection of the dignity and rights 
of the individual citizens whom Congress may from time to time interrogate, 
we urge your support of improvements in congressional investigation procedures 
in this session of Congress. 

Specifically we hope that you shall support the following major points: 

1. A clear definition of the scope of each inquiry to avoid taking a witness by 
surprise and to ensure the application of reasonable standards of competency, 
relevancy, and materiality to the proceeding. 

2. The definite establishment of witness’s rights to be accompanied by counsel 
and to consult counsel during the hearings. 

3. Assure witnesses of the opportunity to submit oral or written statements 
regarding matters connected with the examination at the conclusion of each 
examination 

#. Assure the keeping of accurate stenographic records of all testimony, secret 
and public, and furnish the witness copies of the transcripts of public hearings. 
Give witnesses the right to consult transcripts of secret hearings in which they 
participated and the right to transcripts of secret hearings if the matter should 
subsequently be referred to by the committee. 

> Give persons adversely referred to in public hearings opportunity to answer 
adverse testimony through the right to personally make or tile sworn statements 
in their own behalf, the privilege to cross-examine witnesses whose testimony ad 

ersely affects them, and, in the discretion of the committee, to call witnesses on 
their behalf 

i. Limit executive sessions to dealing with confidential matters and prevent 
the abuse of holding executive sessions merely to rehearse subsequent public 
hearings 

7. Restrain the issuance of public statements by committee members of matters 
relating to development in executive session or at the staff level. 

We shall watch with interest your efforts to bring these matters to a favorable 
consideration either by way of resolution, a change of rules, or a bill. 


Now, you have substantially all those suggestions in the bill. 

Mr. Scorr. I think they are. In addition, I would like to offer, if 
there is no objection, as part of the record, a copy of House Resolution 
447 and an explanatory comment accompanying it and a copy of H. R. 
7955 and an explanatory statement accompanying it. 

(The material referred to is as follows :) 


[H. Res. 447, 83d Cong., 2d sess.] 


Resolved, That paragraph 25 of rule XI of the Rules of the House of Repre 
sentatives is amended to read as follows 

“25. (a) The rules of the House are hereby made the rules of its Committees 
so far as applicable, except that a motion to recess from day to day is hereby 
made a motion of high privilege in said committees. The rules of committees 
are hereby made the rules of subcommittees so far as applicable. Committees 
and subcommittees may adopt additional rules not inconsistent with the rules 
of the House. 

“(b) Each committee shall keep a complete record of all committee action; 
such record shall include a record of the votes on any question on which a 
record vote is demanded. 

“(c) Unless otherwise provided, committee action shall be by vote of a majority 
of the full membership of the committee; powers of the committee Chairman may 
be exercised by an acting chairman or presiding Member 

“(d) All committee hearings, records, data, charts, and files shall be kept sep 
arate and distinct from the congressienal office records of the Member serving 
as chairman of the committee; and such records shall be the property of the 
House and all Members of the House shall have access to such records. Each 
committee is authorized to have printed and bound testimony and other data 
presented at hearings held by the committee. 

“(e) It shall be the duty of the chairman of each committee to report or cause 
to be reported promptly to the House any measure approved by his committee 
and to take or cause to be taken necessary steps to bring the matter to a vote. 

“(f) No measnre. findine ar recommendation shall be renorted to the House 
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from any committee unless a majority of the committee were actually present 
and approved the same.” 

Sec. 2. Paragraph 26 of rule XI of the Rules of the House of Representatives 
is amended to read as follows: 

“26 (a) To assist the House in appraising the administration of the laws and 
in developing such amendments or related legislation as it may deem necessary, 
each stunding committee of the House shall exercise continuous watchfulness of 
the execution by the administrative agencies concerned of any laws, the subject 
matter of which is within the jurisdiction of such committee; and, for that pur- 
pose, Shall study all pertinent reports and data submitted to the House by the 
agencies in the executive branch of the Government. All Committees may cen- 
duct investigations into questions und matters within their jurisdiction. 

“(b) All questions of jurisdiction, order, decorum, or right and all alleged 
violations of this rule arising in the conduct of investigations may be referred 
by any Member to the Committee on Rules, except that such reference concern 
ing investigations by the Committee on Rules may be made to the Committee 
on House Administration. Questions and allegations not disposed of upon such 
reference may be referred to the House for opinion or, if the case requires it, 
for censure or such punishment or other action as the House may deem proper. 

‘(c¢) No committee staff member shall be assigned to investigative activities 
until approved by the committee for such assignment 

“(d) Subpenas to require the attendance of witnesses, the giving of testimony, 
and the production of books, papers, and documents shall be issued only by 
authority of the committee, shall be signed by the chairman or any Member 
designated by the chairman, and may be served by any person designated by the 
comuittee, the chairman or the signing Member. 

“(e) Each committee shall, so far as practicable, require all witnesses appear 
ing before it to file in advance written statements of their proposed testimony, 
and to limit their oral presentation to brief summaries of their argument. The 
staff of each committee shall prepare digests of such statements for the use of 
committee members, 





“(f) All hearings conducted by committees shall be open to the public, except 
executive sessions for marking up bills or for voting or where the committee 
orders an executive session. No witness shall be compelled to give oral testimony 
before an executive session if, prior to testifying, he demands to be heard in 
public. 

“(g) No witness shall be compelled to give oral testimony for broadcast, or 
for direct reproduction by motion picture photography, recording, or otherwise 
in news and entertainment media if, prior to testifying, he demands to be 
heard without such coverage; nor shall any witness be subjected to harassment 
or undue distraction from any cause while testifying under compulsion. 

“(h) Oaths may be administered and hearings may be conducted and presided 
over by the chairman or any Member designated by the chairman, who shall 
constitute a quorum for the receipt of evidence and the taking of testimony 
unless the committee otherwise provides. 

“(i) Witnesses shall be permitted to be advised by counsel of their legal rights 
while giving testimony, and to be accompanied by counsel at the stand unless the 
chairman otherwise directs. 

“¢j) Witnesses, counsel, and other persons present at committee hearings 
shall maintain proper order and decorum: counsel shall observe the standards 
of ethics and deportment generally required of attorneys at law. The chairman 
Inay punish breaches of this provision by censure or by exclusion from the 
committee's hearings, and the committee may punish by citation to the House 
as for contempt. 

“(k) Whenever any testimony relating to a question under inquiry may tend 
to defame, degrade or incriminate persons called as witnesses therein, the com 
mittee shall observe the following additional procedures, so far as may be prac 
ticable and necessary for the protection of such persons : 

“«i) The subject of each hearing shall be clearly stated at the outset thereof. 
and evidence sought to be elicited shall be pertinent to the subject as so stated 

“(ii) Preliminary staff inquiries may be directed by the chairman, but no 
major phase of the investization shall be developed by calling witnesses until 
approved by the committee. 

(iii) All testimony, whether compelled or volunteered, shall be given under 
eath 

‘(iv) Counsel for witnesses shall be permitted, as justice may require, 


address the chairman briefly on points of right and procedure, to examine their 
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clients briefly for purposes of amplification and clarification, and to address 
pertinent questions to other witnesses whose testimony pertains to their clients, 
by written interrogatories submitted to the chairman or by cross-examination 

“(v) Testimony shall be heard in executive session, the witness willing, when 
necessary to shield the witness or other persons about whom he may testify 

(vi) The secrecy of executive sessions and of all matters and material not 
expressly released by the committee shall be rigorously enforced; violations of 


this provision by non-Members may be punished by citation to the House as for 
contempt, and unauthorized disclosures by Members shall be censurable or 
punishable as the tiouse may deem proper 


‘(vii) Witnesses shall be permitted brief explanations of affirmative or 
negative responses, and may submit concise, pertinent statements, orally or in 
writing, for inclusion in the record at the opening or close of their testimon) 

‘(vili) An accurate verbatim transcript shall be made of all testimony, and 
no alterations of meaning shall be permitted therein for any purpose whatsoever 

ix) Each witness may obtain transcript copies of his testimony given pub 
cly by paying the cost thereof; copies of his testimony given in executive 
session shall be furnished the witness at cost if the testimony has been released 
or publicly disclosed, or if the chairman so orders, 

x) No testimony given in executive session shall be publicly disclosed in 
part only, and if such partial disclosure is made, the committee shall promptly 
release such other parts as may be necessary to prevent distortion of the true 
mport thereof 

(1) Whenever any testimony, statement, release, or other utterance relating 
to a question under inquiry may tend to defame, degrade, or incriminate persons 
who are not witnesses, the committee shall observe the following additional 
procedures, so far as may be practicable and necessary for the protection of 
such perso 

(i) Persons so affected shall be notified of the existence or pendency of such 
adverse utterance 

(ii) Opportunity shall be afforded such persons to appear as witnesses, 
promptly and at the same place if possible, and under subpena if they so elect 
Testimony relating to the adverse utterance shall be subject to applicable pro 
visions of part (k) of this rule 

“(iii) Each such person may, in lieu of appearing as a Witness, submit a 
concise, pertinent sworn statement Which shall be incorporated in the record 
of the hearing to which the adverse utterance relates. 

“(in) The chairman or a Member shall consult with appropriate Federal 
law-enforcement agencies with respect to any phase of an investigation which 
may result in evidence exposing the commission of Federal crimes, and the 
results of such consultation shall be reported to the committee before witnesses 
are called to testify therein 

‘(n) Requests to subpena additional witnesses shall be received and con- 
sidered by the chairman in any investigation in which witnesses have been 
subpenaed Any such request received from a witness or other person entitled 
to the protections afforded by parts (k) or (1) of this rule shall be considered 
and disposed of by the committee 

‘(o) Each committee conducting investigations shall make available to inter 
ested persons copies of the rules applicable therein. 

(p) All rules relating to the conduct of investigations shall be liberally 
interpreted and applied, to the ends that justice shall be done, that committee 
business may be facilitated, and that the rights and interests of individuals shall 
be fully protected to an extent not inconsistent with the powers of the House in 
the premises.” 

Sec. 38 (a) Clauses 2 (b). 8 ¢d), and 17 (b) of rule XI of the Rules of the 
House of Representatives are each amended by striking out everything after 
“or has adjourned” and inserting a period in lieu thereof. 

(b) Paragraph 16 of such rule is amended by relettering clause (Cc) as Clause 
(d) and by inserting after clause (b) the following new clause: 

‘(c) Matters relating to the conduct of investigations.” 

(c) Paragraph 20 of such rule is amended by striking out “and order of 
business” and inserting in lieu thereof the following: “The order of business, and 
the conduct of investigations.” 

Sec. 4. Rule XXII of the Rules of the House of Representatives is amended by 
adding at the end thereof the following new paragraph: 

“7. All bills and resolutions to authorize the investigation of particular sub- 
ject matter shall define such subject matter clearly, and shall state the need for 
such investigation and the general objects thereof.” 
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Representative Hugh Scott (Republican, Pennsylvania) today introduced the 
most comprehensive set of rules yet suggested to govern the conduct of congres- 
sional investigations. Scott, former Republican National Committee chairman, 
currently heads a House Rules Committee subconmnittee (Scott; Smith (Demo- 
crat, Virginia) ; Chenoweth (Republican, Colorado) ) which is studying the need 
for such rules and the various proposals pending before the House on the subject. 
Hearings commenced last fall are to be constinued February 18th. 

Said Scott, “There are a few entirely new ideas in this resolution, but mostly 
it pulls together the best models and suggestions we have considered to date. I 
am as much concerned with the rights of Congress to investigate effectively 
through powers delegated to its committees as I am with the rights of witnesses. 
The rules I am proposing are a careful balance; 1 would not say they will offer 
any comfort to people who want to cripple congressional investigations. In safe 
vuarding witnesses, we must never forget that the committees have rights too. 

‘he Scott rules are proposed as carefully drawn amendments to the Rules of 
the House of Representatives. Each House of Congress has direct constitutional 
authority to “determine the rules of its proceedings” (Constitution, art. I, see. 
5, ¢l. 2); therefore neither House can bind the other, nor can any force be 
udded by enacting rules as statutes. It is to be hoped, however, according to 
Scott, that if the House acts to adopt a good set of rules, the Senate will follow: 
“Most congressional leaders in both Houses agree that at least minimum stand 
ards should be worked out for our investigating committees, but my House sub 
committee is the first group assigned to give the whole matter serious study.” 

“When the pay-increase bill for Members of Congress comes along,” he added, 
“IT may try to tie a rules resolution such as this to it. That would be one way 
to get action on the subject—and not without some elements of logic.” 

Highlights of the Scott rules (copy attached) are: 

(1) Responsibility for all important decisions is squarely placed in a majority 
of the committee. 

(2) Special prerogatives of three standing committees of the House, ( Appro- 
priations, Government Operations, and Un-American Activities) are divested and 
given equally to all House committees. 

(3) Witnesses are given three absolute rights: To be advised by counsel, to be 
heard publicly (if they insist), and to decline to submit to radio, TV or motion 
picture coverage of their testimony. 

(4) All persons—witnesses, counsel, and onlookers—are to be held to stand 
ards of order and decorum in the hearing room not heretofore prescribed, 

(5) Witnesses and other persons threatened with loss of reputation, ete., are 
given an elaborate set of safeguards, whenever “practicable and necessary” in 
the judgment of the committee. 

(6) Supervisory authority over investigations is vested in the Rules Commit 
tee from which appeals may be made to the House itself. 

In addition, an entirely new section is proposed to be added to require that all 
resolutions proposing investigations shall specify—at the very outset—the sub- 
ject of such investigation “and the need for such investigation and the general 
objects thereof.” 

Representative Scott also announced that he intends to introduce a bill, now 
in final preparation, to extend Congress’ contempt powers to include punishment 
for misconduct in the presence of a House of Congress or any of its committees 
This measure he described as, “a sorely needed adjunct to existing contempt 
powers, * * * T was astonished to discover that Congress has less power than 
the courts to punish people who directly affront it or interfere with its delibera- 
tions.” The bill will probably be introduced Wednesday, February 17. 


| H. R. 7955, 83d Cong., 2d sess. ] 
A BILL To provide that it shall be a misdemeanor to misbehave in the presence of either 
House of Congress, or any committee thereof, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 101, 102, 103, and 104 of the Re 
vised Statutes are amended to read as follows: 

“Sec, 101. The President of the Senate, the Speaker of the House of Repre 
sentatives, and the chairman of any committee of Congress are empowered to 
administer oaths to witnesses in any case under their examination. 

“Sec. 102. Every person who having been summoned as a witness by the 
authority of either House of Congress to give testimony or to produce papers 
upon any matter under inquiry before either House or any committee of Con 
gress, willfully makes default, or who, having appeared, refuses to answer any 
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question pertinent to the question under inquiry, and every person who misbe 
h es in the presence of either House or any committee of Congress or so near 
thereto as to obstruct such House or committee in the performance of its duties, 
shall be deemed guilty of a misdemeanor punishable by a fine of not more than 
S$17.000 nor less th: n $100 and impr sonment for not less than one month nor more 
than twelve months 

- \ itness is privileged to refuse to testify to any fact, or to produce 


any paper, respecting which he shall be examined by either House or any com 
! tee of Congress upon the ground that his testimony to such fact or his pro- 
ductir of such paper may tend to disgrace him or otherwise render him 


104. Whenever a witness summoned as mentioned in section 102 fails to 
appear to testify or fails to produce any books, papers, records, or documents, as 
quired, or Whenever anv witness so summoned refuses to answer any ques- 
tion pertinent to the subject under inquiry before either House or any com- 
mittee of Congress, and whenever any person misbehaves in the presence of 
either House or any committee of Congress or so near thereto as to obstruct such 
House or committee in the performance of its duties, and the fact of such failure 
or failures or such misbehavior is reported to either House while Congress is in 
session, or When Congress is not in session, a statement of fact constituting such 
failure or such misbehavior is reported to and filed with the President of the 
Senate or the Speaker of the House, it shall be the duty of the said President of 
the Senate or Speaker of the House, as the case may be, to certify, and he shall 
so certify, the statement of facts aforesaid under the seal of the Senate or 
House, as the case may be, to the appropriate United States attorney, whose 
duty it shall be to bring the matter before the grand jury for its action.” 

Sec. 2. Section 3486 of title 18 of the United States Code is amended by striking 
out “, or before any committee of either House, or before any: joint committee 
established by a joint or concurrent resolution of the two Houses” and inserting 
in lieu thereof “or any committee”. 

Representative Seott (Republican, Pennsylvania) today introduced a_ bill 
aimnending the contempt powers of Congress so as to make misconduct in the 


presence of either House or any congressional committee a misdemeanor. 

‘This is a power which all courts have—to crack down on anyone who is 
grossly disrespectful or who otherwise interferes with proceedings in the court 
roon There is absolutely no reason why Congress should not have similar 
authority.” Scott pointed out that the measure would apply as well to persons 
who make disturbances in the galleries of the Senate and House Chambers as to 
persons who try to break up committee hearings 

The bill also corrects the technical omission in certain sections relating to 
congressional investigations, which now exclude joint committees created by act 
of Congress from their application. 

The bill (copy attached) is designed to complement the rules of procedure 
introduced by Representative Scott yesterday. A subcommittee of the House 
Rules Committee, headed by Scott, will resume hearings on the subject of con 
sressional procedures tomorrow, February 18, at 2:30 p. m 

Mr. Scorr. Now we have no further witnesses that are available 
today. I should like to announce that the next session of the subcom- 
mittee will be on February 25, at 3 p. m., rather than 2:30, and that 
we expect to hear at that time Mr. Charles Paulin, representative of 
the National Council of Churches of Christ in the United States, an 
organization which is headed by Bishop Henry Knox Sherrill, and 
Col. Harold Riegelman, former candidate for mayor of New York, 
representing the American Jewish Committee, and representative of 
the American Jewish Congress; and probably not at that session, but 
at a later session, representatives of the American Federation of 
Labor, of the Congress of Industrial Organizations, of the Pennsy] 
vania Bar Association, and any other witnesses who wish to be heard. 

Mr. Smrrn. How many more sessions do you expect to have? 

_ Mr. Scorr. I thought after the 25th we might be able to terminate 
it by sessions on the 4th and 18th of March, if possible. 
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Mr. Smiru. I think we are all in pretty much accord with what ts 
; : : ; 
needed to be done about this thing. ] wonder how much testimony 


we need. 


By and large you set out a pretty good program in this bill. The 
thing that has always troubled me more than anything else is that you 
have one of these Investigations, vou call the witness on the stand, 


vou do not know what is going to happen to him when he gets there. 
He is probably confronted with some charges that go out to the press 
He is charging somebody else with something, and the name of a 
fellow who may be in San Francisco is spread across the papers of 
the Nation and he does not get an opportunity to catch up on that 
until it gets stale. That is the main harm that has been done by these 
things. 

Then, of course, there is the decorum of the committee and the 
witness. 

Mr. Scorr, The privacy of the witness as affected by broadeast 
and telecast proceedings. , 

Mr. Smirn. Yes. Personally, I just do not think congressional 
hearings ought to be televised. I do not think court proceedings 
ought to be televised, but I am kind of old fashioned. 

Mr. Scorr. I had provided in the bill that on the objection of the 
witness, it could not be televised. 

Mr. Smiru. I think you have it in the bill about as far as we can 
go. , 

Mr. Scorr. So far as I am aware, the initial reception of that bill 
on the part of the public has been very favorable. I have had no 
criticism, so far. 

Mr. Smirn. Yet I do not know that the public understands how 
much patience it takes investigators to get along with recalcitrant 
witnesses that want to be insulting to them all the time. 

So there really are two sides to the question. 

Mr. Scorr. I, myself, had no idea of the difficulties faced by the 
committees or of the patience on the part of members of committees 
generally and their counsel, until I decided to listen in. There are 
certainly two sides to the shield. 

Mr. Smirn. Especially when you are dealing with this subversive 
situation. 

Mr. Scorr. That is the reason for the companion bill which would 
punish misbehavior. I hope you will give very careful review and 
consideration to that proposed bill so that we can have questions on it. 

Mr. Smirn. If we put this off too long, the chances are you will not 
get it done at this session. I was in hopes whatever was going to be 
done we could do with reasonable promptness. 

Mr. Scorr. Suppose we decide right now, if it is satisfactory, that 
we shoot for the 18th of March as the final deadline in our hearings. 

Mr. Smirn. I think we ought to get along with it. 

Mr. Cuenowern. Does that take care of the witnesses / 

Mr. Scorr. Yes. 

Asa matter of fact, I think I could close it by the 4th of March with 
the privilege of inserting a statement by the Pennsylvania Bar 
Association. 

Mr. Curnowetn. I have no objection to that. 

Mr. Scorr. If there is no objection, I will shoot for that. 
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Mr. Cuenowernu. We are volng to confine ourselves mostly with 
the resolution / 

Mr. Scorr. The other is a companion measure, general legislation. 

Mr. Smiryu. What committee did that bill go to? 

Mr. Scorr. Judiciary. ‘That will be their responsibility. I think we 
can have comments of witnesses on it, but our problem is the amend- 
ment of the rules as per the House resolution. 

Mr. Cuenoweru. Your bill covers pretty well, I think, the points 
that we have had under consideration. 

Mr. Smirn. That is about all we can do about it. When you get 
into executive session I would probably want to talk about some of 
the modifications of it. This question of giving the witness the power 
of cross-examination is a thing that could run you into a lot of trouble. 

Mr. Scorr. As you look at the bill you will find that that is not pro- 
vided in the bill in the way you have stated it. 

Mr. Smirn. I know it is not. I think the bill is in pretty good 
shape. 

Mr. Scorr. We have to remember obviously, either in amending 
rules or in this other misbehavior statute, that members of congres- 
sional committees are not all lawyers. When you talk in terms of 
whether something is pertinent or relevant or not, you do not want 
that judged solely by standards pertaining to a courtroom, but by 
standards pertaining to a congressional hearing. I think we all 
agree on that. 

In other words, I speak in terms of the fact that a nonlegal Member 
of Congress might well make his comments or questions not necessarily 
within the framework of what a lawyer would call relevant. Maybe 
the lawyers do not always clo it, either. 

Mr. Cuenowern. I think the fewer rules, the better, for congres- 
sional committee hearings should be very informal. The lawyer 
should not have to study some code before he comes in with his client 
to see just what his rights are. 

Mr. Scorr. I am in favor of as much liberality and informality as 
possible, provided we do not at the same time become too liberal with 
the rights of others. 

Mr. Cuenowern. You consider a congressional hearing a sort of 
quasi-judicial proceeding ¢ 

Mr. Scorr. No, I consider it precisely as the rules contemplate, a 
congressional investigation is not a judicial proceeding, or quasi- 
judicial proceeding, but a proceeding in aid of legislation, fact find- 
ing, or an investigation of the Federal Government and_ its 
administration. 

I would not want to see a committee so tightly bound by regulation 
that vou could make it a lawyer's holiday. 

Mr. CHenowetnu. I am also very much opposed to that. 

Mr. Scorr. I am, too. I want to see broad general protection for 
the witness and for the nonwitness, which would eliminate any just 
cause for public criticism of the Congress along the lines of persecu- 
tion or failing to protect the witness. 

Mr. Cuenowetnu. I think we ought to do all we can to relieve the 
apprehension which seems to exist generally all over the country that 
when a witness appears he is being deprived of some of his constitu- 
tional rights, that his liberty is in Jeopardy. It is now looked upon as 
a rather hazardous experience. That should not be the case. 
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I do not now that this has been the case, but vou have heard Mr. 
KX lots today mention the New York Baa apparently felt that there 
had been some invasion of the witness’ rights. 

Mr. Scorr. You may recall I made reference to the fear of con 
eressional conmittees in their proced ies eXpressed tO me by thie 
faculty and students of a midwestern Baptist — ge and similar con 
cern expressed by the faculty and students of a southern Methodist 
college. 

This coined I heard the same concern expressed by 37 students 
and faculty of a Catholic college in my city of Philadelphia 

Mr. Coenowrrn. What is their concern / 

Mr. Scorr. The fear of being summoned before a congressional 
committee withen knowing what you are up against. That is just 
the way it was phrased, what you are up against. 

We ought to make clear what the scope of the committee 1s, what 
they are Investigating, what the witness will be expe ‘ted to testify to, 
what matters presumably within his knowledge are of interest, and 
which we would wish to avail ourselves of, what his rights are, as to 
rights to submit a statement, to be represented by counsel, what is the 
right of a man who has been hurt by an irresponsible statement, what 
is the right of an individual to privacy as respects these modern means 
of tr: ansmission of sound and vision. 

Mr. CuenowernH. You feel that the witness should be informed of 
the matter that he will be expected to testify on before his appear 
ance ¢ 

I believe that would do away with some of this apprehension. 

Mr. Scorr. I think it would do away W ith some of the apprehension 
if the witness knew what the committee was looking into and what part 
he is expected to play in divulging a general type of information so 
that he would at least be able to prepare himself along a given line 
rather than be required to produce every book he has or every paper. 

If he knew that he could have counsel to advise him, if he knew he 
could prepare a written statement, if he knew he could get a copy of 
the testimony of the hearings in which he figured, he would feel much 
better about it, just as a person feels better if he is summoned as a wit 
ness in a civil proceeding in court and he knows it is limited to a con 
test between two persons and he is asked to testify about certain things 
that he saw happen on a given day or days. 

( Discussion off the record.) 

(Thereupon, at 3:55 p. m., the committee recessed, to reconvene 
Thursday, February 25, 1954, at 3 p. m.). 
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HEARINGS BEFORE THE SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE COMMITTEE ON RULES 


THURSDAY, FEBRUARY 25, 1954 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON LEGISLATIVE PROCEDURES 
OF THE COMMITTEE ON RULEs, 
Washington, D.C. 

The subcommittee met at 3:15 p. m., pursuant to recess, in room 
G-12, the Capitol, Hon. Hugh Scott (chairman of the subcommittee) 
presiding. 

Present: Representatives Scott, Chenoweth, and Smith. 

Mr. Scorr. The committee will come to order. 

Mr. Will Maslow’ You can just testify right here, sir. 

Would you first identify yourself, please ? 


STATEMENT OF WILL MASLOW, NEW YORK, N. Y., APPEARING ON 
BEHALF OF THE AMERICAN JEWISH CONGRESS 


Mr. Mastow. My name is Will Maslow. I am general counsel for 
the American Jewish Congress. I have, already, Mr. Chairman, sent 
to the subcommittee a mimeographed copy of my statement. With 
your permission, instead of reading it, I would like merely to file it 
with the reporter and comment upon it orally. 

Mr. Scorr. Fine. We will make it a part of the record at this point, 
and I will suggest that you proceed. 

(The statement is as follows :) 


STATEMENT OF THE AMERICAN JEWISH CONGRESS ON A CopE OF FAIR PROCEDURES 
FOR CONGRESSIONAL INVESTIGATING COMMITTEES, FEBRUARY 18, 1954 


The sharp increase in legislative investigations into virtually every phase of 
our national life has brought with it a difficult problem in reconciling conflicting 
public interests. We are confronted with the need to preserve our citizens from 
unjustifiable intrusion into their private affairs. At the same time legislative 
bodies must be able to gather the information they need for the proper execution 
of their legislative functions. The problems caused by these divided, sometimes 
contradictory, aims have become a paramount public concern. Left unsolved 
they exacerbate political tension, impair morale, and, finally, impede legitimate 
legislative work. 

Our Constitution allows each House to make its own rules of procedure. But 
it would be wrong, for the Congress or the community to assume therefore that 
the conduct of congressional investigations is sacrosanct and beyond criticism or 
that every attempt at a uniform code of fair procedures must inevitably strait- 
jacket the investigating body. 

Present public concern over the conduct of current investigations does not 
stem from hostility to legislative committees as such but from the absence of 
controls over committee activities and from the excesses that some committee 
members have, therefore, found themselves free to perpetrate. The need for the 
legislature to be informed cannot excuse abandoning the fair hearings that Amer- 
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thought inseparable from any just system of laws. Re 
re e) nany by now notorious, have underscored the importance of ensuring 
withes or other persons affected by proceedings before investigating agen 
will not be ndemned in ex parte proceedings. The Rules Committee and 
subcon ttee chairman, Represent e Scott, are to be commended for re 
sponding to the evident need for some formulation that wi regulate without 
restricting the facttinding process 
Opposition to the adoption of rules usually is based on the argument that 
estigating committees are not courts. But the American people happily is 
committed to the principle of fair hearing in any context The measure of public 
vitation and displeasure over what are felt to be threats to personal liberties by 
biased legislative proceedings is reflected in the considerable number of bills this 
mmittee now has before it Appendix A contains a topical analysis of these 
bills.) The objective f these bills has been endorsed not alone by major religious 
bodies and cit agencies but also by leading bar associations 
On the Senate side there has been an equal demonstration of concern It is 


teworthy that legislators like Senator Kefauver who have had extensive 
personal experience with investigating committees have led in urging revision 
of present practices. The sponsorship and endorsement of these proposals is 
sound warrant that they proceed from genuine belief that improvement of com 
mittee procedures will materially assist in the disclosure of truth and will not 
hamstring congressional investigations 

As part of a total community whose ultimate security depends upon the 
maintenance of a sound and healthy political structure, the American Jewish 
Congress believes that Jewish groups must share the present concern over 
infringements upon individual liberties. Neither the Jewish community nor 
any other segment of our population can afford to be complacent or aloof when 
confronted with consistent assaults upon individual freedoms through the 
inechanisms of legislative investigating committees particularly those whose 
ostensible aim is the improvement of internal security. 

Our disquiet over the conduct of these committees does not result from any 
underestimation of the menace of Soviet aggression. Opposition to communism 
has long been for Jewish organizations a necessary expression of the antipathy 
that exists between Judaism and all totalitarian political systems and the 
methods they employ. But we believe it no preventive against totalitarianism 
to imitate its tactics 

There are in the inain two general criticisms to be leveled at current investiga 
tions. First, some committees apparently have concluded that a congressional 
resolution or rule authorizing an investigation constitutes a hunting license 
authorizing committee members to track, stalk, and destroy persons they deem 
objectionable. The second general criticism lies against the hit-and-run tactics 
and the insatiable quest for headlines of certain committee chairmen. 

Probably the most troublesome aspect of legislative investigations lies in 
establishing a tenable and just definition of their proper scope of inquiry. Most 
of the past abuses by congressional committees might have been avoided had 
these bodies been given a precise statement of the matter to be investigated and 
had their activities been confined to those matters 

Legislaive inquiries may be described as falling into three major categories. 
The first and probably the best known inclades inquiries into corruption, mal- 
feasance, and inefficiency in public office, as for example, those investigating the 
sale of public authority for private profit. These investigations have had a long 
and honorable history. As long as these inquiries refrain from seeking to indict 
individuals and are addressed to a review of official practices, no one would 
challenge their importance or their need. 

The second major class.of investigations includes those undertaken to examine 
into social or economic problems. Modern life has grown increasingly complex. 
The information and special knowledge necessary to the solution of social or 
economic maladjustments has correspondingly grown more varied and ramified 
These investigations are indispensable to a modern legislature. 

The third type of investigation, however, is of far less utility and constitutes 
a far greater menace to individual freedoms. This is the class of investigation 
that presumes to sit as a legislative court and conceives of its primary purpose 
as that of trying individual persons and handing down individual judgments of 
conviction or exoneration. No claim is seriously asserted that these quasi-trials 
are related to any legislative objective. Operating with few if any legal re- 
straints, these committees have undertaken to function at one and the same time 
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us detective agencies, grand juries, district attorneys, judges, juries, and public 
hangmen. Since, theoretically, they do not accuse, try, or condemn individuals 
or organizations, although their actions are of precisely the same nature and 
frequently more drastic in result than those of a court, they are not limited by 
the protective provisions of the Bill of Rights or the procedural safeguards of out 
criminal proceedings 

To remedy this most basic objection two steps are needed. First, there must 
be an unambiguous statement of intention by the Congress that all legislative 
investigations be limited in scope to those inquiries conducted primarily to 
gather information for the lawmaking purposes or to check on the administration 
and enforcement of existing statutes and the economy and the efficiency of the 
Government. There must be an equally rigid prohibition against any attempts 
by legislative investigative agencies to function as supplementary grand juries 
engaged in uncovering incriminating evidence useful for subsequent prosecutions, 
or to exercise their powers primarily for the purpose of exposing individuals or 
holding them up» to public scorn. Collection of evidence for use in criminal 
prosecutions or the exposure of individuals may sometimes emerge as an inci 
dental byproduct of congressional investigation; they should never be its 
primary purpose. 

It is still necessary, however, even after the scope of inquiry has been fairly 
delimited, to adopt a code of fair procedures for legitimate investigations. We 
must insure that no person is stigmatized by a congressional committee without 
an opportunity to be heard in his own defense. 

The argument is sometimes made that the advantages of a code of fair proce 
dures are illusory; that no code is possible without destroying the efficacy of in- 
vestigations by binding them to cumbersome and overly rigid rules. This fear 
has not been validated by experience nor is it justified by the actual provisions of 
codes suggested to this committee in bills before it. 

Even if these rules are difficult to enforce, there is persuasive argument to be 
made in favor of a code that raises standards, educates the public to preferred, 
and conversely to unacceptable procedures, and arms the critic with ammunition 
with which to attack abuses. Indeed the very campaign to adopt rules promises 
to create a climate of opinion so inhospitable to abuses as to make them un 
profitable. 

It is to be expected that any minimal code adopted for general application will 
be variously applied by individual investigating commttees. Wthout doubt many 
investigating agencies will find it desirable to go further than the minimums to 
wheh any general code must be restricted. It is significant that independent of 
any general adoption of rules such congressional investigating agencies as the 
permanent Subcommittee on Investigations of the Senate Committee on Govern- 
ment Operations: the House Committee on Un-American Activities ; the Subecom- 
mittee on the Administration of the Internal Revenue Laws of the House Ways 
and Means Committee: and the Subcommittee To Investigate the Department of 
Justice of the House Judiciary Commitee have each, on their own initiative, found 
it expedient or necessary to adopt rules regulating investigating practices. (Ap 
pendix B of the statement contains a topical analysis of such existing rules.) The 
Subcommittee To Investigate the Administration of the Internal Security Laws 
of the Senate Judiciary Committee headed by Senator Jenner although not 
formally adopting a code of procedures has nevertheless described methods of 
operations which incorporate some desirable safeguards for the control of in 
vestigating practices. 

The best of such practices should be consolidated and codified and made 
applicable to investigations generally The basic reforms now being urged 
touch upon essential questions of fairness and are relevant to every congressional 
inquiry. 

It is noteworthy that no claim has been made that adoption of rules by any 
of the committees that have done so thus far—and these have included such regu 
lations as limitations on the release of testimony given in private hearings, 
opportunity for the submission of interrogatories to adverse witnesses, restric 
tions on radio and television broadcasts, prohibition of comment during the 
pendency of investigation and the right to submit written statements to rebut 
hostile testimony—has in any way hampered the investigative power of the 
Congress. On the contrary, Representative Kenneth B. Keating who chaired 
the Subcommittee To Investigate the Department of Justice has testified that 
the 13-point set of rules adopted by that body facilitated its work and Senator 
Kefauver as a part of the final report submitted by his Committee To Investigate 
Organized Crime in Interstate Commerce recommended a set of principles to be 
employed in any future investigation 
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The American Jewish Congress has prepared a comprehensive and, we believe, 
a realistic Model Code of Fair Procedures. We have been cautious in the sub- 
mission of our recommendations and to suggest only such revisions that will 
not hamstring any legitimate congressional committee. (The model code is 
contained in appendix C of our statement. ) 

Time does not permit a detailed comment about each of its sections. We 
should like, however, to touch briefly upon some of its most important provisions. 

1. Perhaps the greatest abuse of congressional investigations is the condemning 
or stigmatizing of individuals or organizations without an opportunity for them 
to be heard in their own defense. The House Committee on Un-American 
Activities, the so-called Velde committee, has reported for example, that it main- 
tains dossiers on a million American citizens filling more than 200 file cabinets. 
The mere maintenance of such extensive files invites abuses. Public fear that 
detailed records are kept by Government agencies observing civic activities 
in our community is a paralyzing deterrent in our social and political life. The 
practice of tabulating, recording, and preserving dossiers is a totalitarian, not 
an American, tradition. 

Moreover, the House Committee on Un-American Activities has shown no 
disposition to treat the contents of these files, raw and unevaluated as they are, 
as confidential or classified. Indeed, they have made the information in their 
possession available even to private individuals or groups. In 1952 the com- 
mittee’s annual report disclosed: “A certain amount of information service has 
also been furnished this year in answering some requests made by private indi- 
viduals who showed a sincere and genuine need for information of the type 
which is available here.” It is inescapable that in the public mind these reports 
should carry with them the apparent sanction of the Government, even though 
these files have not been evaluated by our security agencies. 

These dossiers are not balanced evaluations of a person’s career but a mere 
compilation of undigested material deemed derogatory, as the Bishop Oxnam 
hearing demonstrated. Their careless circulation is enough to ruin a person’s 
career or blast his reputation. Such material should be as confidential as similar 
materials in the files of the FBI and should be similarly restricted. Material 
in the files of an investigating committee, not previously released by the com- 
mittee in the form of an official report, should be kept confidential and made 
available only to Federal investigative and intelligence agencies and State 
prosecution agencies for their official purposes. 

A variation on this same theme may be found in the practice of some com- 
mittees of publicly releasing testimony given in executive session or releasing 
reports not based on any hearings whatever or on testimony during hearings 
condemning individuals or organizations without affording them notice or an 
opportunity to defend themselves. 

It would appear to be simple justice to withhold material from the public re- 
flecting adversely upon persons living or dead until an opportunity has been 
given such persons or their representatives to appear and to refute derogatory 
or defamatory statements. To insure that rebuttal testimony is given as great 
currency as the underlying charges, provision should be made to guarantee 
simultaneous release of both the charge and the defense. 

The irresponsible charges made during an executive session against two of 
Judaism’s most distinguished champions, Rabbis Stephen S. Wise and Judah L. 
Magnes, were given wide circulation by the Velde committee, although they 
were incredible on their face, completely uncorroborated and unsupported by a 
scintilla of evidence. 

These problems have in some degree been anticipated by the rules adopted 
by individual committees. In no case, however, is there adequate provision 
to insure that there will be no condemnation of persons or organizations without 
notice and hearing. The Subcommittee on the Administration of the Internal 
Revenue Law has gone some distance in this direction. It forbids in its rule 8 
any publication or release of a report alleging misconduct until the person in- 
volved has been given a reasonable opportunity to submit a sworn statement and 
it also provides that any person who believes that testimony given in a public 
hearing adversely affects him similarly has the right to submit a sworn statement. 
The Subcommittee To Investigate the Department of Justice of the House Judi- 
ciary Committee goes a little further. Its rule 10 provides that with the approval 
of a subcommittee persons stigmatized in a public hearing shall have the privilege 
of cross-examining adverse witnesses by written interrogatories and shall have 
the right to have witnesses subpenaed in their behalf. The Jenner committee has 
adopted the practice of refusing to make public derogatory testimony received 
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in executive session until persons identified have been given an opportunity in 
private session to controvert or deny charges against them. The provisions of 
our model code relating to the right to be heard include prohibition of derogatory 
comments by committee members until the investigation is completed no matter 
where such comment is made. It guards against improper use of executive 
session testimony by forbidding the release of defamatory comment until the 
person adversely affected is given a reasonable opportunity to offer this rebuttal 
by sworn testimony taken in private. It provides that rebuttal testimony must 
be released simultaneously with the derogatory allegations. If a witness believes 
that his reputation has been injured by testimony during a public hearing, the 
model code would accord him opportunity to have access to the same forum for 
refutation of charges against him. 

2. Even where the right to a hearing is not denied, it is necessary to make cer- 
tain that the opportunity to testify is neither sham nor fraudulent and that those 
who appear before these committees do in fact receive a fair chance to state their 
version of the matter under investigation. Too often hearings are notable more 
for their devotion to the publicity interest than to the public interest. If hearings 
are to be more than nominal, if they are to be a genuine search for truth, then 
witnesses should be enabled to perfect their testimony Dy recourse to those safe- 
guards that in the development of our legal system have proved of inestimable 
value in discovering truth and in shielding the individual from abuse. Witnesses 
should be accorded, at the very minitmum, the right of counsel, since legal ques- 
tions so frequently arise during the course of these proceedings. Even a limited 
right to counsel is not uniformly recognized by congressional committees. The 
rules of the House Committee on Government Operations, for example, allow the 
committee or a subcommittee thereof by a majority vote to deny the right 
(rule 1c). 

Section 11 of our model code provides five functions for a witness’ counsel: 

1. To accompany his client to any public or private hearings. 

2. To advise him in private conference of his legal rights. 

2. To object to the jurisdiction of the committee and to argue briefly thereon. 

4. To object to procedures claimed to violate his client’s legal rights. 

5. To examine his client for a reasonable length of time on any pertinent 
matter, after the committee has finished its direct examination. 

It is plain that it is not sufficient to allow persons or organizations pilloried 
in the glare of modern publicity media merely to file an affidavit containing 
their side of the case with a committee. The opportunity voluntarily to ap- 
pear and to rebut adverse testimony must include, if it is to be meaningful and 
substantial, the right to cross-examine witnesses for a limited time and the right 
to have the committee subpena a reasonable number of witnesses on behalf of the 
person about whom accusations have been heard. 

It is no answer to reply that investigating committees are not courts or lack 
the time to play fair. If they lack time to allow an adequate defense to be 
presented, they should not be enabled to permit accusations to be made through 
their agency. 

3. Perhaps one of the most stubborn blocks in the way of obtaining impartial 
hearings by congressional investigating committees has been a tendency to bypass 
full committee deliberation. It is to be expected that when the Congress author- 
izes a committee to conduct an investigation, it contemplates that all important 
decisions in its course will be taken after due deliberation by all members of the 
committee. It follows, therefore, that a committee should not be permitted to 
delegate this authority to any one of is members and a committee chairman 
should not be permitted to usurp the powers of other committee members. In- 
stances of despotic rule by committee chairman are many; perhaps the most 
spectacular being the action of Representative Velde in issuing a subpena for 
ex-President Truman in the aftermath of Attorney General Brownell’s charges 
involving Harry Dexter White, an action bitterly repudiated by the Democratic 
minority members of the committee. 

A requirement of full committee deliberation constitutes a powerful check 
on abuse of power, arbitrary or capricious action and partisan exploitation of 
the investigative function. Our code of fair procedures, therefore, contains 
express prohibition of one-man legislative investigating committees. It is in- 
dispensable to the just conduct of such investigations that all of its phases, 
including the authorization of subsidiary inquiries, the hiring of staff, the sched- 
uling of hearings, the subpenaing of witnesses and the releasing of public state- 
ments and reports, should represent the considered judgment of the majority of 
the committee. Sworn testimony should be permitted only in the presence of at 
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least two of the committee's members fo implement this requirement, all 
members of investigating committees should be assured of due notice of meetings 
and other committee action and adequate provision should be made for the sub 
mission and publication of minority reports 

It is especially important that a witness who runs a risk of criminal prose 
cution for contempt of a committee, that does not provide procedural safeguards 
afforded in regular criminal prosecutions, should not be compelled to testify 
before only one committee member, and that instead participation by as many 
committee members as possible should be facilitated and encouraged. 

It is likewise imperative to have express rules preventing any investigating 
agency from stigmatizing or making any adverse comment about a person or 
organization until the investigation is completed and the report thereon has 
been issued. No public interest is lost or jeopardized by a requirement that no 
person shall be condemned except by the tribunal that has been constituted to 
hear the charges against him and then only after it has completed its investiga 
tion including his statement of his defense and has summed up its findines in a 
final report 

No set of investigating procedures, however, can be more than a utopian recita- 
tion of ideals unless machinery is devised for its enforcement. Techniques of 
enforcement are concededly more difficult in this area because of the legislative 
prerogative to adopt its own rules regulating and controlling its own procedures. 
Nevertheless, some devices are available to indicate to members of investigating 
agencies that the regulatory standards contained in a code of procedures are not 
to be lightly considered or easily dismissed. The Rules Committee of each House 
should be empowered to receive and investigate complaints of abuse by con- 
vressional investigating bodies and to report its findings and recommendations 
to the appropriate House. Any person who believes he has reason to challenge 
the conduct of the hearings should be authorized to file his complaint. The Rules 
Committee in appropriate cases may thereafter recommend to the full House 
censure of the investigating agency or its members for failure to conform to the 
code of fair procedures and, where abuses are especially flagrant, the House itself 
may impose even more drastic sanctions. The mere existence of such a remedy 
will go far to induce investigating committees to abide by a standard of fair 
procedures and, equally important, will promote public confidence in a power 
so cital to the effective functioning of the law-making and administering process 

Respectfully submitted. 


WILL MASLow, 
Director of the Commission on Law and Social Action, 
American Jewish Congress. 

Mr. Masrow. I need hardly tell this committee of the widespread 
interest in the problems of congressional investigations and the move 
to regulate the procedures of legislative investigating committees. 
\t this very moment, a special committee of the New York State Leg- 
slature appointed by unanimous vote of the legislature is sitting with 
the direction to report back a code of affair procedures. We have 
every reason to believe that kind of a code, regulating the procedures 
of the New York legislative investigating committees will be adopted 
at this session of the legislature. 

That was done on the recommendation of Governor Dewey. In 
addition, the American Bar Association has for some time been work- 

ng on the problem of congressional investigating committees with 
the aid of a staff and a grant from one of the foundations. They, too, 
I dare say, will be recommending soon a code of procedures, 

One measure of the interest in this subject is the number of bills 
that have already been introduced. I have counted nine of these bills 
in the House itself. 

[ prepared a comparative analysis of these nine bills with the 
thought that perhaps it might be of use to the subcommittee. With 
your permission, I would like to introduce this appendix which is an 
analysis of the bills pending before the committee, arranged topically. 

Mr. Scorr. We will place that into the record. 
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(The document is as follows:) 


APPENDIx A 


COMPARATIVE ANALYSIS OF BILLS PENDING BEFORE HOUSE RULES COMMITTEE, 
SUBCOMMITTEE ON LEGISLATIVE PROCEDURE * 


I, MAJORITY RULE IN COMMITTEE 


1. Advance notice of committee meetings: 
House Resolution 173, section (b) 
House Resolution 178, section (A) 
2, Quorum: 
House Resolution 173, section (b) 
House Joint Resolution 328, section 5 (f) 
3. Major investigation to be initiated only after committee approval: 
H. R. 4128, section 2 (1) 
4, Subpenas issued only with approval of majority of full committee: 
House Resolution 178, section (d) 
5. Hearings to be held only if authorized by committee: 
House Resolution 179, section (a) 
House Resolution 178, section (B) 
6. Executive sessions only with committee approval: 
House Concurrent Resolution 186, section (8) 
House Joint Resolution 328, section 5 (f) 
H. R. 4123, section 2 (4) 
No comment on plans or procedures of committees unless authorized by 
majority thereof: 
House Concurrent Resolution 131, section 3 
Report and statements in name of committee only with approval of majority: 
House Resolution 178, section (d) 
House Resolution 178, section (D) 
House Joint Resolution 328, section 5 (e) 
H. R. 4128, section 12, 13, 14 
9. Provision for minority reports: 
House Concurrent Resolution 186, section 11 
10. No person shall be accused except by majority vote of committee: 
House Concurrent Resolution 131, section 1 
House Resolution 178, section Rights, (C) 
House Concurrent Resolution 186, section 4 
11. No person shall be questioned publicly concerning his sympathy for com- 
munism except after majority vote of committee: 
House Concurrent Resolution 131, section 2 


=~ 


xz 


II. RIGHTS OF PERSONS UNDER INVESTIGATION 
2. Right of person named in public hearing to be heard in his own defense: 
House Resolution 29, section 5 
House Concurrent Resolution 31, section 4 
House Concurrent Resolution 186, section 5 
House Joint Resolution 328, section 5 (h) 
H. R, 41238, section 10 
13. Notice of public accusations: 
House Resolution 178, section Rights, (B) 
House Concurrent Resolution 186, section 4 
14, Full transcript to be released or to accompany report: 
House Resolution 178, section Rights, (E) 
House Concurrent Resolution 186, section 12 
House Joint Resolution 328, section 5 (g) 
15. Person publicly accused of Communist sympathy entitled to speedy deter- 
mination of facts: 
House Concurrent Resolution 131, section 7 





1H. Res. 29 (Keating), H. Con. Res. 181 (Dies), H. Res. 178 (Burleson), H. Res. 178 
(Klein), H. Con. Res. 186 (Heller), H. J. Res. 328 (Frelinghuysen), H. R. 2109 (Javits), 
and H. R. 4123 (Javits). H. Res. 20 and H. R. 2109 are almost identical ; references that 
follow are therefore only to H. Res. 29. H. R. 178 and S. Res. 83 (Morse-Lehman) are 
identical. H. Con. Res. 186 and S. Con. Res. 10 (Kefauver et al.) are identical, except for 
2 provisions. 
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16. No defamatory comment by individual committee members : 
House Concurrent Resolution 186, section 10 

17. Executive sessions to be confidential : 
H. R. 4123, section 2 (5) and 2 (6) 


Ill. RIGHTS OF WITNESSES 


18. Rights of counsel for witness: 
House Resolution 29, section 2 
House Concurrent Resolution 131, section 5 
House Resolution 178, section Hearings, (A) 
House Joint Resolution 328, section 5 (b) 

H. R. 4123, section 2 (7) 

19. Subject of investigation shall be announced: 
House Resolution 29, section 1 
House Resolution 178, section (C) 

House Concurrent Resolution 186, section 3 
H. R. 4123, section 2 (2) 

20. Privileges against testifying: 

House Resolution 178, section Hearings, (E) 
House Concurrent Resolution 186, section 6 

21. Inquiry into private affairs forbidden: 

House Concurrent Resolution 186, sections 7, 9. 

22. Only reliable and probative evidence to be received: 
House Resolution 178, section Hearings, (E) 
House Concurrent Resolution 186, section 3 
House Joint Resolution 328, section 5 (j) 

23. Testimony at hearing to be pertinent: 

House Resolution 178, section Hearings, (D) 
H. R. 4123, section 2 (2) 

24. Right of witness to complete answer: 

House Resolution 178, section Hearings, (F) 

25. Right to supplement testimony with statement: 
House Resolution 29, section 3 
House Concurrent Resolution 131, section 6 
House Resolution 178, section (F) 

House Joint Resolution 328, section 5 (c) 
H. R. 4123, section 8 
26. Right to copy of transcript: 
House Resolution 29, section 4 
House Resolution 178, section Hearings, (G) ; rights, (D) 
House Concurrent Resolution 186, section 13 
House Joint Resolution ——, section 5 (d) 
H. R. 4123, section 9 

27. Restrictions on radio and television: 

House Concurrent Resolution 188, section 14 
H. R. 2109, section 1 
IV. COMPLAINTS 


Complaints to or supervision by the Rules Committee: 
House Concurrent Resolution 131, section 8 
H. R. 4123, section 1 

Mr. Mastow. That appendix does not contain the Scott resolution 
which was introduced after the analysis was prepared. 

Another measure of the interest in the problem is the fact that rules 
have now been voluntarily adopted by committees in the Senate and 
in the House. According to my count, there are now five such com- 
mittees which have adopted these rules: The House Committee on 
Un-American Activities, the Permanent Senate Subcommittee on In- 
vestigations, the House Committee on Government Operations, and 
Subcommittee of the House Ways and Means Committee and the very 
last committee is the Subcommittee on Defense Activities of the House 
Armed Services Committee which adopted its rules on January 19. 
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I prepared an analysis of those existing committee rules which may 
be of use to the subeommittee. I would like to introduce that as well. 

Mr. Scorr. That will be received at this point. 

(The document is as follows: ) 


APPENDIX B 


COMPARATIVE ANALYSIS OF THE EXISTING RULES OF PROCEDURE OF CONGRESSIONAL 
COMMITTEES RELATING TO CONGRESSIONAL INVESTIGATIONS 


T'wo House committees, two subcommittees of 2 other House committees, and 

: : . , Sanuy : setigati :1 

one Senate committee have adopted a code of rules relating to investigations, 
A topical analysis of these rules follows: 


I. MAJORITY RULE IN COMMITTEE 


1. No major investigation to be initiated without majority approval : 
UA-1 
SGO-1 
HGO-8 
J-1 
WM-1 
2. Executive sessions to be held only with majority approval : 
UA-IV A(1) 
HGO-S8 
J-4 
3. Testimony taken in executive session to be released only with majority 
approval: 
UA-IV A(3) 
SGO-6 
J-6 
WM-5 
4. Public hearings to be held only with majority approval : 
SGO+4 
WM-2 
5. Prepared written statements of witness to be accepted with majority 
approval: 
UA-IX B 
6. Committee to rule upon the admissibility of testimony : 
UA-XI 
7. Committee report not to be released without majority approval: 
UA-XIV A 
SGO-10 
HGO-20 
J-12 
WM-10 
8. Disclosure of committee report or publication in advance of official release 
forbidden : 
UA-XIV B 
HGO-21 
J-13 
WM-9 
9. No contempt citation without majority approval: 
UA-XVI 
II, RIGHTS OF PERSONS UNDER INVESTIGATION 


10. Accusing witnesses to be heard first in executive session : 


UA-IV A 
11. Any person stigmatized in a public hearing to be so informed by committee: 
UA-X A 


1The House Committee on Government Operations (HGO), the Subcommittee To Investi- 
gate the Department of Justice of the House Judiciary Committee (J), the House Commit- 
tee on Un-American Activities (UA), the Subcommittee on the Administration of Internal 
Revenue Laws of the House Ways and Means Committee (WM), and the Senate Committee 
on Government Operations (SGO). 
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12. 





Person so stigmatized may testify publicly with committee approval: 
UA-X B 
J-10a ; 
WM-8 
Person stigmatized in public hearing entitled to file sworn statement in 
rebuttal: 
J-10¢ 
WM-8 
Person stigmatized may call witnesses on his own behalf with committee 
approval: 


semper cm 


J-10d 
Person under investigation may submit written interrogatories for other j « 
witness with majority approval: 
SGO-8 
J—100¢e 
WM-7 


No person to be publicly stigmatized by committees until advised of charges 
and given opportunity to file sworn statement in rebuttal: 
WM-11 
Testimony in executive session to be kept secret until officially released : 
UA-IV A (3) 
SGO-6 
HGO-19 
WM-5 
All witnesses to be sworn: 
UA-V 
HGO-14 
J-3 
WM-14 
Only testimony relevant and germane to the subject under investigation 
shall be received : 
UA-XI 
Accurate transcript to be kept: 
UA-VI 
SGO-5 
HGO-18 


J-9 
WM-—4 

Subpenas to be served a reasonable time in advance of hearing: 
UA-111 B 


III. RIGHTS OF WITNESSES 


Witnesses to be furnish copy of committee rules: 


UA-XVII 

Subject of investigation to be announced at commencement of hearing: 
UA-II ° 
J-2 


Sworn testimony in public or private to be taken only before two members 
of committee. 
WM-13 
Witness entitled to counsel who may advise him as to his legal rights: 
UCA-VII 
SGO-7 
HGO-16 
J-7 
WM-6 
If counsel is removed for unprofessional conduct, witness entitled to rea- 
sonable time to get new counsel : 
UA-VIII 
Witness entitled to file statement with majority approval: 
UA-IX B 
J-8 
Witness not to be televised during his testimony over his objection: 
UA-XIII 
All information sought from witnesses to be relevant to announced sub- 
ject: 
UA-II 
j-2 
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30. A person to be questioned about activities of spouse only with majority 
approval: 
UA-XII 
31. Witness entitled to buy transcript of his testimony given at public hearing: 
UA-VI 
HGO-17 
J-9 
WM-4 
32. Witness entitled to buy transcript of his testimony taken in private after 
its official release : 
UA-VI 
J-9 
33. Witness entitled to examine transcript of his testimony taken in private 
hearing: 
HGO-18 
J-9 
IV. MISCELLANEOUS 


34. No committee member shall, for pay, write or speak about the committee’s 
activities while he is a member : 
WM-12 

35. No staff member shall speak or write for pay concerning activities of com- 
mittee: 
HGO-23 
WM-13 

36. No staff member shall release any statement alleging misconduct by any 
person in any matter under investigation : 
HGO-22 

Mr. Mastow. That, too, you will note is aranged topically to facili- 
tate the study of this problem. 

Before I address myself to the Scott resolution I would like to take 
a moment, with your permission, and state categorically what my 
organization believes should be the guiding principle of congressional 
investigations. I think those can be stated br iefly as follows: First, 
a person accused should have the right to be he ard in his own defense. 
That seems to us a basic right of Americans. 

There follows, as a corollary that there should be no derogatory 
comment by individual members of the committee about a person 
under investigation, at least until the investigation is completed. 
As long as the committee sits in judgment upon a person, with the 
power to affect his reputation, elementary justice requires that they 
withhold their comments at least until the investigation is completed. 

The third basic right 

Mr. Smiru. Do you not think that same thing ought to apply to 
witnesses before the committee? Ought they not be free from abuse 
on the witness stand? In other words, I think a witness on the wit- 
ness stand is entitled to respective treatment, as a Congressman is. 

Mr. Mastow. By all means, and, conversely, a committee is entitled 
to respective treatment by the witness. 

The third basic right is the right of counsel. That right is begin- 
ning to be accepted by most of the committees. Perhaps, later in my 
statement, I can spell out what we mean by the right of counsel for 
witnesses. 

The fourth basic principle is that when a committee holds executive 
sessions they should be executive sessions and that there ought to be 
some restraint so that there are no leaks, either deliberate or uninten- 
tional from those sessions, and that testimony is not given out in part 
so that we had the spectacle the other day of a general of the Army 
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charging that a Senate committee had given out a distorted or slanted 
version of his testimony. 

The next principle is that when Congress creates a committee to 
investigate a problem, it means that committee shall function as a 
committee and not that one man should take over all of the powers of 
the committee. That means not only that we should have more than 
one man sitting to receive testimony, but that committee decisions 
should be by committee majority. I will suggest later certain proce- 
dural suggestions so that will not tie up the hands of the committee 
when they are out of Washington or when they are issuing subpenas 
and so on. 

Lastly, I would like to endorse the suggestion advanced by Repre- 
sentative Keating that some alternative way be adopted by statute 
to allow congressional committees to invoke the aid of the courts in 
compelling testimony from witnesses. Under the present statutory 
scheme, a witness who refuses to answer a pertinent question subjects 
himself to prosecution under section 192 of title Il of the code. That 
is a misdemeanor punishable by up to a year in jail. The committee, 
however, lacks the power, a power which is enjoyed by many Federal 
agencies, administrative agencies, to go to the court and get the help 
of a court in compelling an answer to testimony. That is a privilege 
which we have long enjoyed in New York. 

Often when you have to rely upon the cumbersome and protracted 
procedures of criminal prosecution, the committee never gets answers 
to its questions. It is, also, hoped that if you have this alternative 
way of getting the help of the court in answering questions, you may 
get quicker some final determination on troublesome legal questions 
arising during an examination. We have tried to put these various 
proposals in the form of a model code of procedure. I would like to 
introduce a copy of that code. 

Mr. Scorr. It will be received at this time. 

(The document is as follows :) 


A BILL To regulate the procedures of congressional investigating committees 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. 

SectTion 1. Rulemaking power of the Senate and the House: 

This Act is enacted by the Congress— 

(a) As an exercise of the rulemaking power of the Senate and the House of 
Representatives and as such shall be considered as part of the rules of each 
House and to the extent that it is inconsistent therewith shall supersede rules 
now existing. 

(b) With full recognition of the constitutional right of either House to change 
its rules at any time in accordance with its own procedures, whether or not 
such changes are inconsistent with this Act. 

Sec. 2. Definitions: 

As used herein, the term: 

(a) “Committee” means a standing, select or special committee of either 
House of Congress or a joint committee of the two Houses or, as the case may 
be, a duly authorized subcommittee of any of the foregoing. 

(b) “Hearing” means any public or private meeting of a committee for the 
purpose of hearing a witness testify under oath. 

(c) “Majority” means a majority of those present at a meeting at which 
there is a quorum. 

(d) “Person” shall include an individual, partnership, association or 
corporation. 

(e) “Defame” means to charge with crime or misconduct, to disgrace or other- 
wise to expose to public contempt, hatred or scorn. 


ee 
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Sec. 3. Subject matter of investigations: 

(a) A committee shall not conduct any investigation primarily to expose any 
person to public scorn or to collect evidence for use in any criminal prosecution. 

(b) No investigation shall be undertaken by a committee unless it is within 
the scope of the powers conferred upon it. 

(c) No investigation shall be undertaken by a committee unless authorized 
by a majority of the members thereof but with the approval of the chairman 
preliminary inquiries that do not require the issuance of subpenas or the hold- 
ing of public hearings may be initiated by the committee staff. 

(d) The question under inquiry shall be announced with particularity at the 
beginning of every hearing and the evidence sought to be elicited from witnesses 
at such hearing shall be pertinent to the question thus announced. 

Sec. 4. Committee meetings and quorums: 

(a) A quorum of any subcommittee of either House shall consist of a majority 
of the members thereof. 

(b) Each subcommittee shall consist of at least three members, at least one 
place on which shall be offered to a member of the largest minority party. 

(c) Committee meetings to make authorizations or decisions with respect 
to investigations shall be called only upon a minimum of twenty-four hours’ 
written notice to the office of each committee member while the Congress is in 
session and three days’ written notice when it is not in session. 

Sec. 5. Committee reports: 

(a) No report or publication of a committee concerning any investigation in 
which sworn testimony was taken shall be issued by the committee unless a 
draft of such report or publication had been submitted to the office of each 
committee member at least three days in advance of the meeting at which it is 
to be considered and such report or publication is approved at such meeting 
by a majority of the committee. 

(b) Whenever a minority of a committee dissents from a report described in 
this section approved by a majority thereof, the minority shall be given a 
reasonable time in which to prepare a minority report. The minority report 
shall thereafter be filed at the same time as the majority report and shall be 
published in the same volume or document as the majority report. 

(c) No report or publication shall be filed or made public by a committee 
concerning any investigation in which sworn testimony was taken unless all 
the testimony, including rebuttal testimony, taken during such investigation has 
previously been made public or is made public concurrently with the report, 
provided that a committee may withhold publication of any testimony if it finds 
that such publication would unjustly injure the reputation of any person, living 
or dead, or if after submission to the Committee on Rules and Administration 
of the Senate or the Rules Committee of the House of Representatives, as the 
case may be, either of these latter committees deems its publication injurious to 
national security. 

(d) No summary of a committee report or publication described in this section 
or any statement concerning its contents shall be made public by any member of 
a committee or any employee thereof prior to the issuance of a duly approved 
report or publication. 

Sec. 6. Committee files: 

Material in the possession of a committee tending to defame any person, living 
or dead, that has not previously been made public in the form of a duly 
authorized report or publication of such committee in conformity with the 
procedures set forth in sections 5, 12, and 13 herein shall be confidential and 
shall only be disclosed for their official purposes to authorized Federal execu- 
tive investigative or intelligence agencies or agencies prosecuting crime or to 
crime-prosecuting agencies of State governments or to other committees of 
Congress. 

Sec. 7. Subpenas: 

(a) Any member of a committee may issue a subpena but only after a general 
or specific authorization of more than half the members of a committee. Such 
authorization need not take place at a meeting of a committee. 

(b) All subpenas or requests to testify voluntarily shall be in writing and 
signed by a duly authorized member of a committee subsequent to the listing 
thereon of the name of the witness, the question under inquiry stated with par- 
ticularity, the description of the papers or other evidence, if any, to be pro- 
duced and the time and place of the hearing. Subpenas shall advise the witness 
of his right to counsel and shall be accompanied by a copy of the rules of the 
committee. 
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(c) Witnesses subpenaed to appear at a hearing shall be given a reasonable 
opportunity, of at least 48 hours, to prepare for the hearing and to retain and 
consult counsel. 


Sec. 8. Executive or public hearings: 


(a) No witness shall be compelled to testify under oath at a hearing of a com- 
mittee unless at least two members of the committee are present while he is 
testifying. 

(b) No person shall be compelled to testify in executive session of a committee 
unless the committee, pursuant to section 12 (a) herein, deems his testimony 
likely to defame any person living or dead or unless his testimony relates to 
classified matters affecting national security within the meaning of section 798 
of title 18 of the United States Code. 

(c) Testimony given in executive session of a committee and the identity 
of the witnesses called to testify in such session shall not be disclosed by any 
member or employee of the committee without its approval and only in accord- 
ance with the procedures set forth in section 12 (b) herein. 

(ad) No person shall be allowed to be present during a hearing of a committee 
held in executive session except members and employees of the committee, wit- 
nesses called by the committee, the official stenographers or interpreters of the 
committee and any other person whose presence the committee deems indis- 
pensable for the conduct of the hearing. 

(e) No committee hearing shall be held without the approval of the committee. 


Sec. 9. Transcripts of testimony: 


(a) A complete, accurate, and verbatim transcript of all testimony and pro- 
ceedings at committee hearings shall be made and preserved for at least 4 years. 

(b) A witness examined under oath in a hearing shall be given a reasonable 
opportunity before the transcript is filed or made public to inspect the transcript 
of his testimony to determine whether it was correctly transcribed and may if he 
desires be accompanied by his counsel during such inspection. 

(c) No changes shall be made in a transcript except to correct plain steno- 
graphic errors of transcription. 

(d) Before a committee makes public testimony taken in executive session 
under oath, it shall mail to each witness who testified under oath in such session 
a transcript of his testimony free of charge sufficiently in advance of the public 
release so that it is received no later than the time of such release. 

(e) Whenever public reference is made by a committee or any member or 
employee thereof to the testimony of a witness given under oath in executive 
session, the committee shall at once mail to such witness free of charge a 
transcript of such testimony. 

(f) A witness examined in public under oath shall, at his request, be given 
free of charge a transcript of his testimony. 

Sec. 10. Rights of witnesses while testifying: 

Every person testifying under oath before a committee shall have the following 
rights: 

(a) To he represented by counsel as provided in section 11 herein. 

(b) To invoke any privilege against testifying observed in the Federal courts 
in criminal cases, including the privilege against self-incrimination and those 
based on confidential relationships. 

(c) To make complete but concise answers to questions and when necessary 
to make concise explanations of such answers. 

(d) At the conclusion of his testimony, to read to the committee a statement 
of reasonable length which shall be incorporated in the transcript, provided that 
such statement is pertinent to the question under inquiry and was submitted to 
the committee before the witness began his testimony. In addition, the witness 
may make an oral pertinent statement of reasonable length. A supplemental 
sworn written pertinent statement may be filed by the witness within a reason- 
able time after the hearing, which shall be included in the transcript of such 
hearing. 

(e) If the witness so requests, he shall not be photographed by motion picture 
or television or other cameras while he is testifying nor shall his testimony 
be broadeast by radio or television or be recorded for such broadcast. 

Sec. 11. Right to counsel: 

A witness at a hearing shall have the right to be accompanied by his counsel 
who shall be entitled on behalf of his client to participate in the hearing in 
the following manner: 
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(a) To object to the jurisdiction of the committee or any violation of sections 
3 (a), (b), and (c) herein and to argue briefly thereon but for no more than 
15 minutes, 

(b) To confer privately with his client to advise him of his legal rights. 

(c) To object to procedures claimed to violate his client’s legal rights. 

(d) To question the witness in his own behalf at the conclusion of his examina- 
tion by the committee on any matter pertinent to the inquiry. The duration of 
such questioning shall be subject to reasonable limitations imposed by the com- 
mittee. Such examination may be conducted in the presence of only one 
member of the committee. 

Sec. 12. Public release of defamatory testimony taken in executive session: 

No transcript of testimony given in executive session that tends to defame 
any person or any summary or excerpt of such testimony shall be made public 
by a committee or any member or employee thereof unless 

(a) The person defamed shall have been first informed, if his address can 
be readily ascertained, of such defamatory testimony and given a reasonable 
opportunity to offer sworn testimony in rebuttal thereof before at least one 
member of the committee sitting in an executive session held prior to such 
publication; and 

(b) Said testimony in rebuttal is made part of the transcript, excerpt or 
summary to be released; and 

(c) A majority of the committee approves the publication of such tran- 
script, excerpt or summary. 

Sec. 13. Rights of persons defamed by public testimony, committee reports or 
committee members comments: 

(a) All testimony or evidence proposed by a committee to be presented at a 
public hearing that is likely to defame any person shall first be heard or reviewed 
by such committee in executive session. Such evidence shall thereafter not be 
presented at a public hearing unless: 

1. The person defamed shall have been first informed, if his address can 
be readily ascertained, of such defamatory testimony or evidence and given 
a reasonable opportunity to offer sworn testimony in rebuttal thereof before 
at least one member of the committee sitting in an executive session held 
prior to such public hearing; and 

2. A majority of the committee approves the presentation of such testi- 
mony or evidence at a public hearing; and 

3. The committee gives notice to such person that such testimony or evi- 
dence will be offered at a public hearing to be held at a specified time and 
place; and 

4. Testimony offered in rebuttal pursuant to paragraph (1) hereof is 
released at such public hearing. 

(b) When testimony or evidence about a person living or dead tending to de- 
fame such person is given at a public hearing before a committee, such person 
or the representative of the next of kin of such dead person, shall be afforded any 
or all of the following rights, if requested during or within a reasonable time 
after such hearing: 

1. To obtain free of charge the transcript of any testimony or evidence 
relating to him or his decedent given in public before the committee. 

2. To file an affidavit with the committee concerning such testimony or 

evidence, which shall be made a part of the official files of the committee. 

3. To appear personally before at least one member of the committee and 
give sworn pertinent testimony in his own or his decedent’s behalf at the 
same public hearing in which he or his decedent was defamed or, if he was 
not notified by the committee, pursuant to section 183 (a) (3), that such 
testimony or evidence would be offered in a public hearing to be held as soon 
as practicable after his request therefor, and under subpena if he so elects, 
provided that he may thereupon be cross-examined by the committee. 

4. To cross-examine immediately in person or by counsel any witness or 
witnesses who adduced such testimony or offered such evidence before the 
committee. If the person defamed was not notified by the committee, pur- 
suant to section 13 (a) (3), that such testimony or evidence would be 
offered, he shall be entitled, as soon as practicable, to have such witnesses 
recalled for cross-examination. The committee shall bar any question in 
such cross-examination not pertinent to the inquiry. Such cross-examina- 
tion shall be conducted in the presence of at least one member of the com- 
mittee. The duration of such examination shall be subject to reasonable 
limitations imposed by the committee. 
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5. To have the committee subpena, as soon as practicable, a reasonable 
number of witnesses and papers on his or his decedent's behalf upon a 
showing that their testimony and such papers are pertinent to the inquiry 
and to examine such witnesses, either personally or by counsel, upon any 
matter pertinent to the inquiry. The duration of such examination shall 
be subject to reasonable limitations imposed by the committee. Such wit- 
nesses may thereupon be cross-examined by the committee. Such examina- 
tion shall be conducted in the presence of at least one member of the 
committee. 

(c) No member or employee of a committee shall make any public comment 
based on an investigation in process by such committee tending to defame any 
person under investigation or about to be investigated by the committee or any 
witness in such investigation unless and until a report on or reference to such 
person or witness has been duly issued by the committee in accordance with 
the procedures set forth in section 5 herein. 

(d) No report, or other publication of a committee or material from its files, 
containing comment that tends to defame a person shall be made public or 
circulated unless the person affected thereby has testified in public before the 
committee. If such person has not so testified, he shall be notified of the exist- 
ence of such comment and be given an opportunity to testify before at least one 
member of the committee sitting in executive session, and under subpena if he 
so elects, and provided further that the transcript of his testimony in such 
executive session is made part of such report, publication or material. 

Sec. 14. Compelling answers to questions: 

(a) Whenever a witness refuses to obey a subpena duces tecum issued by 
a committee or refuses to answer a question put to him by a committee conduct- 
ing a hearing, the committee may certify the issue thus raised to the United 
States district court in the district wherein the witness refused to answer or 
produce papers. Thereupon the court shall order the witness to appear before 
it at a specified time to show cause why he should not produce the papers called 
for or answer the question propounded. If the court finds that the witness had 
the legal right to refuse to obey such subpena or to answer such question, it 
shall issue an order to that effect. If the court finds that the witness improperly 
refused to obey such subpena or answer such question, it shall enter an order 
directing the witness to appear before the committee at a time and place desig- 
nated by the committee and.to produce such papers or answer such question 
or questions. Failure to comply with such order shall be punishable as a con- 
tempt of court, triable by the court without jury. In such proceeding, the com- 
mittee shall be represented by its own counsel or at its election by the Attorney- 
General and the witness may be represented by counsel. Refusal to answer 
the same question or questions shall thereafter not be a basis for prosecution 
under 52 Stat. 942 (2 U. S. C. sec. 192). 

(b) If a witness at a hearing shall refuse to answer a question propounded 
to him by the committee conducting such a hearing or to produce papers or other 
evidence in obedience to a subpena on the ground that they are not pertinent 
to the question under inquiry or because he claims a privilege pursuant to sec- 
tion 10b herein or upon any other legal ground and any member of the committee 
then present shall thereupon state that substantial legal issues appear to be 
raised by such refusal, the committee may proceed in accordance with section 
14a herein to compel obedience to its subpena or an answer to its question 
but the witness shall not be prosecuted under 52 Stat. 942 (2 U. 8S. C. sec. 192) 
because of his refusal to answer such question or to obey such subpena. 

(c) A witness substantially prejudiced by the denial by a committee of any 
right created or affirmed by this Act shall not be prosecuted under 52 Stat. 942 
(2 U. S. GC. see. 192) for any default or refusal to answer before said committee 
relating to such denial. 

(d) No witness shall be deemed to have refused to answer any question put 
to him by a committee conducting a hearing unless the presiding officer at such 
hearing directs him, after his refusal, to answer such question. 

(e) No person shall be prosecuted for violation of any of the provisions of 52 
Stat. $942 (2 U. S. C. sec. 192) while the Congress is in session unless such 
violations are reported to the Congress or an appropriate House thereof and 
the Congress or such House certifies a statement of facts concerning such 
violations to the appropriate United States attorney for action in accordance with 
52 Stat. 942 (2 U.S. C. sec. 194). 
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Sec. 15. Committee employees: 

Employees of a committee designated to assist or participate in any committee 
investigation shall be appointed by a majority of the committee and shall hold 
oflice until they resign or their services are terminated by a majority of the 
committee. 

Sec. 16. Writing or speaking for compensation: 

No member of a committee or any employee thereof shall for compensation, 
other than necessary expenses actually incurred, write or speak about any 
investigation of the committee, while such investigation is in progress. 

SEc. 17. Complaints to Rules Committees: 


Complaints of violations of this Act may be filed by any Member of the Con- 
gress or by any person adversely affected thereby to the Rules Committee of the 
House of Representatives or the Committee on Rules and Administration of the 
Senate, as the case may be, which shall investigate such complaints, may conduct 
hearings thereon and shall report its findings, conclusions, and recommendations 
to the appropriate House. 

Sec. 18. Short title: 

This act may be cited as the “Congressional Investigations Act.” 

Mr. Mastow. | use the term “code,” Mr. Chairman, not that this 
is designed to give the witness every single protection granted a de- 
fendant in a criminal ease. I do not think that is either feasible or 
desirable. We use the term “model code” in the sense that we believe 
that this code has been able to reconcile two conflicting interests, the 
right of the legislature to get the form which it needs for the fulfill- 
ment of its constitutional functions and the right of the individual 
to be protected from harass. We think those interests can be recon- 
ciled and that it is possible to conduct a fair investigation expedi- 
tiously without interfering with the rights of persons under investi- 
gation and acting in a fair method during all of this time. 

[ do not mean to flatter you, Judge Smith, but I would like to cite 
to this committee one example of an investigation which was pro- 
cedurally extremely fair. The investigation conducted by Judge 
Smith, when he was chairman of a special committee to investigate 
the National Labor Relations Board. You will recall that in that 
investigation 

Mr. Smitx. The opinion was not unanimous about that. 

Mr. Mastow. I do not say that I agree with your conclusions. | 
say procedurally it was a fair investigation. 

Mr. Scorr. I think opinons are unanimous on this subcommittee 
with the exception of Judge Smith, perhaps, which is an outstanding 
standard. 

Mr. Mastow. The reason I say it was fair is because Judge Smith 
followed what to me was a novel procedure. After a long series of 
hearings, in which he brought out evidence about the inadequacies of 
the Board, he turned the hearings over to the General Counsel of the 
Labor Board, who, then, was given an opportunity to call witnesses 
on behalf of the Board. The result was when the final report of that 
Board came down, the general public, and their interests is often 
neglected in these investigations, had an opportunity to weigh what 
might be considered both sides of the sachin 

That interest, I think, must be emphasized. As a result of the grow- 
ing abuses and the growing criticisms, more and more people are 
losing their respect for congressional investigations. When they 
lose their respect for congressional investigations, they begin to lose 
their respect for Congress, as well. We believe firmly in the impor- 
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tance of congressicnal investigations, and our desire to see a code of 
procedures does not arise from any desire to hamstring these com- 
mittees but to keep them along ac ‘onstitutional path. 

I would like now to turn to the Scott resolution, House Resolution 
447. As I see it, there are five particular phases of investigation where 
there are abuses which are likely to creep in, and we ought to bear in 
mind these five doors in considering any resolution. 

The first is the release of defamatory testimony t: aken in executive 
session without notice to the person accused. Unfortunately, that has 
Sas en a very common practice of some of the investigating committees. 
The second is the procedure that develops when a public hearing is 
held and some witnesses at the public hearing, vilify or defame an 
outsider, again without giving that outsider a chance to be heard, and 
without giving him a chance to persent his side of the case. 

The third avenue or possibility of abuse is in what I have already 
referred to as the comments by individual committee members be- 
fore an investigation is completed. 

The fourth area of abuse was demonstrated dramatically to the 
country during the hearings on the Bishop Oxnam matter, when it 
was brought out that the House Committee on un-American Activi- 
ties had been in the practice of circulating not only to Government 
agencies but to private agencies as well summaries of what had been 
in its confidential files, what was in these summaries, unknown to the 
person who was the subject of these reports. These reports were 
circulated without notice. They were very defamatory. Many of 
them, in fact, charged persons with being Communis sts, and, as you 
know, to charge a person with being a Comunist today is almost akin 
to charging him with being a traitor. It has the same effect upon 
his public reputation. 

And, yet, these reports were being circulated without notice, with- 
out committee consideration. They were done by the staff in response 
to requests. And, as the 1952 report of the House committee points 
out, their circulation was not even restricted to Government agencies. 
They were restricted to persons whom the committee thought were 
entitled to them. 

The last and the fifth area where there are possibilities for abuse is 
in the issuance of reports of committees where comments are made 
about persons when those persons have not had an opportunity to be 
heard in their defense. 

Now, I think one committee might be cited as an indication of 
what can be done in the adoption of procedural standards. I call to 
your attention the procedures of the Jenner subcommittee. I do not 
mean to endorse everything that subcommittee has done, but in this 
one respect they certainly are giving a model for other committees. 
They have announced in their annual report what they call their 
methods of operation. Those methods have not been reduced to rule, 
but they are quite clear. This is what they have said: First, that they 
do not allow any accusations in public until the accuser first is heard 
in private so that they can sift reckless or uncorroborated or un- 
supported accusations. 

That is the first elementary safeguard. There, you see, they func- 
tion like a grand jury, to sift in advance what might be said by wit- 
nesses to prevent the forums, the comimttee hearings, from being 
places where witnesses can testify, immunized from the threat of 
libel suits. 
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The second thing that the Jenner subcommittee does is to call in 
private the person who has been accused and give him a chance in 
private to defend himself. Oftentimes, giving a person a chance to 
defend himself in public may be some protection, but it does a great 
deal of damage. The mere fact, today, that a person is called to testify 
under subpena before a committee investigating communism may 
injure his reputation. It is only, therefore, after the Jenner com- 
mittee has heard both the accuser and the accused in private, and 
after weighing both sides, that it presents its testimony in public. 

The last, it seems to me, basic principle of any code of procedures 
is that there be some means of enforcing them. I am not suggesting 
that we create a judicial remedy. I do not think it is the function of 
the courts to regulate the procedure of a different branch of Govern- 
ment. But I do want to commend the procedure or the device in the 
Scott resolution. That device allows Members of Congress to make 
complaints about violations of the code to the Rules Committee of the 
House. 

In our model draft. where we have the same dev ice, we, of course, 
allowed co mpl: aints to be made to each House. Now, under the Consti- 
tution, each House is the judge of the qualifications of its Members, 
and the Rules Committee can very appropriately be entrusted with 
the power to investigate these comp ylaints and in proper cases to recom 
mend appropriate action to the House. That action can be censure. 
In more flagrant violations, it can recommend that a member be re- 
moved from the committee. Since the person holds his place on the 
committee by virtue of election by the House, the House can reseind 
that. That power, it seems to me, is a greater deterrent and offers 
possibilities of swifter and more certain punishment than any others 
that I can think of. I would be very careful about expanding that 
power to reprimands or to punish Congressmen, assuming that it could 
be done constitutionally. But it seems to me that the Scott resolution 
does this in a moderate way and in a way in which it can be enforced. 

Many of the courts, when they have been confronted with abuses in 
cases arising before them, say, “It is not our function to correct the 
legislature; that is its job.” I think Congress then could, and this 
House and this committee would, be performing a useful service if they 
can work out that kind of an enforcement device. 

Mr. Scorr. Congress, you know, already has the power to punish 
its own Members for any misconduct or misbehavior. 

Mr. Mastow. Yes, and there have been occasions in the past where 
they have expelled Members. Of course, when they do that, they sit 
almost as a court. And, also, in election cases, they do that. One of 
the things that disturbed me in the Scott resolution, which I have no 
hesitancy in saying as it seems to be the best drafted and most compre 
hensive of any of the proposals that have yet been made in Congress, 
is that two of the main provisions are not sufficiently clear. 

What I am afraid of is that when you have a provision that is ambig 
uous or vague, instead of resolving controversies you will promote 
them. I would rather see a right perhaps more limited but at the same 
time more absolute, so that committees and the witnesses and the gen 
eral public know where they stood. 

If you wish to, Mr. Scott, turn to page 7 of your resolution and I 
will explain that point. I think the key to the Scott resolution is in 
that subdivision (1) on page 7, line 13, It says whenever any testi- 
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mony, statement, release or other utterance may tend to defame, de- 
grade, et cetera, the committee shall observe certain procedures, and 
then it goes on to set them forth. 

The first provision there is that persons so affected shall be notified 
of the existence or pendency of such adverse utterance. I agree with 
what I think Congressman Scott is trying to do, but I am wondering 
whether he has made his meaning sufficiently clear. The reason I have 
my doubts is that I do not know what are the ak estes of the com- 
mittee. Must they tell the person accused as soon as the testimony is 
given to them in private? Or is it enough to tell them after the accu- 
sation is made in public?) When you use the alternative that they shall 
be notified of the existence or the pendency, and you do not say who 
has the choice, this may very well be construed as meaning that the 
committee satisfied its obligations if they notify the person after he 
has been charged in public. Well, that is some protection, I suppose, 
but it does not mean as much. Therefore, I would suggest that this be 
redrafted to provide that when testimony is given in executive session 
about a person accused, that is the time when the notice should be given. 

Now, I think it is important or more important for the accused 
to be heard in private in his own defense than it is to be heard after- 
wards in public to refute a charge that is made. I know that there 
are many persons who are skilled in these matters who disagree with 
me. My view is that if I have a chance to convince the tribunal in 
private, I would rather take that chance, particularly if I feel inno- 
cent, than to have to do it in public where I never will have as much 
time, where the committee is going to be preoccupied with other 
matters. Therefore, if the Scott resolution can follow the procedures 
of the Jenner committee and provide where the accusation is made 
in private that is where the notice shall be given. Sometimes, a wit- 
ness will be testifying in public who has already testified in private, 
and his testimony has been screened and evaluated. 

Asa result of questions or something else that develops, new matter 
is suddenly brought out intothe open. While I believe the committee, 
the investigating committee, should take every precaution not to allow 
a witness to make accusations in public that they have not heard in 
the private beforehand, nevertheless, it sometimes happens. If it 
does happen, that is the time when the second half of subdivision one 
would obtain and the witnesses then should be notified of the existence 
of such utterance. 

Mr. Chairman, Colonel Riegelman asked me a favor and I would 
like to grant it,if I[may. He asked if I could interrupt my testimony. 
He has to catch a plane in order to make an important conference. I 
agreed because I knew this was not merely a personal favor but it was 
something of importance. 

Mr. Scorr. Have you reached a point where you can stop and pick 
up the thread later? 

Mr. Mastow. Yes; I can stop now and pick up, if you will let me, 
after Colonel Riegelman is through. 

Mr. Scorr. That consideration is appreciated and we are very glad 
to hear Colonel Riegelman at this time. I know he does have a plane 
to catch. 

I may say for the record that Colonel Riegelman is a very dis- 
tinguished citizen from New York, as is Mr. Maslow. Colonel Riegel- 


“ 


LEGISLATIVE PROCEDURE 171 


man was also last year the candidate of one of our major parties for 
the mayoralty of the City of New York, so he has had some experience 
in public life, albeit brief. 

Colonel, we are glad to have you with us. 


STATEMENT OF HAROLD RIEGELMAN, NEW YORK, N. Y., APPEAR- 
ING ON BEHALF OF THE AMERICAN JEWISH COMMITTEE AND 
THE ANTIDEFAMATION LEAGUE OF B’NAI B’RITH 


Mr. RiecetMan. Thank you very much. I certainly wish to ex- 
press my appreciation to Mr. Maslow for his great courtesy to me. 
1 know how eager he is to get his presentation before you, and I know 
it will be of great value to the committee. It was very kind of him 
to vield at this point. 

For the record, my name is Harold Riegelman. I appear before the 
committee in behalf of the American Jewish Committee and the Anti- 
defamation League of the Order of B’nai B’rith. I am a member of 
the New York bar and I am a member of the law firm of Nordlinger, 
Riegelman, Benetar & Charney. I was formerly vice president of the 
American Jewish Committee and I am a member of its executive 
committee and its administrative committee. I think I should say 
at this point that I should like to associate myself wholly with the 
statement which I have had the privilege of studying in advance that 
was to have been submitted by Charles C. Parlin, and will be sub- 
mitted in his behalf for the Committee on Maintenance of American 
Freedom of the National Council of Churches of Christ in the United 
States of America. 

The American Jewish Committee was established in 1906 by an act 
of the New York State Legislature, and at its 47th annual meeting 
in New York on the 29th to the 31st of January, this year, it adopted 
a statement on civil liberties which appears at length in the formal 
statement that I filed with the committee. 

Mr. Scorr. And which, incidentally, will be received and made a 
part of the record at the start of your testimony. 

Mr. Riegetman. Thank you. 

(The document referred to follows:) 


TESTIMONY OF HAROLD RIEGELMAN ON BEHALF OF THE AMERICAN JEWISH COM- 
MITTEE AND THE ANTIDEFAMATION LEAGUE OF B’NAI B’RITH, FEBRUARY 25, 1954 


My name is Harold Riegelman. I am appearing here this afternoon on behalf 
of the American Jewish Committee and the Antidefamation League of B'nai 
B’rith. I am a member of the New York bar and the law firm of Nordlinger, 
Riegelman, Benetar & Charney. I have been a national vice president of the 
American Jewish Committee and am a member of both its executive and 
administrative committees. 

The American Jewish Committee, organized in 1906, was incorporated by an 
act of the Legislature of the State of New York. At its 47th annual meeting, 
held in New York on January 29-31, 1954, a statement was adopted on civil 
liberties, which terminated with the following: 

“We therefore propose that the American Jewish Committee continue and 
expand its program in defense of our basic liberties and we urge all Americans 
and our Government not only to act vigorously to root out the threats of com- 
munism, but also, with like vigilance to counteract all infringements of individual 
freedom and other practices which tend to convert our democracy into a regi- 
mented society.” 

During the 48 years of its existence, the American Jewish Committee has held 
that the welfare and security of Jews in America are inseparably linked to the 
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preservation of constitutional guarantees for all Americans. For this reason, 
the American Jewish Committee has on many oceasions fought in defense of 
civil liberties. 

B'nai B'rith, founded in 18438, is the oldest civic organization of American 
Jews. It represents a membership of over 350,000 men and women and their 
families. The Antidefamation League was organized in 1913, as a section of 
the B'nai B'rith in order to cope with racial and religious prejudice in the 
United States. The program developed by the league is designed to: Eliminate 
and counteract defamation and discrimination against the various racial, re- 
ligious, and ethnic groups which comprise our American people; counteract 
un-American and antidemocratie activity ; advance goodwill and mutual under- 
standing among American groups: and encourage and translate into greater 
effectiveness the ideals of American democracy. 

At its 40th annual meeting held in Washington, D. C., November 20-23, 1953, 
the National Commission of the Antidefamation League of B’nai B’rith approved 
a resolution on freedom of expression, the salient portions of which read as 
follows: 

“The Communist conspiracy to destroy democracy in the United States compels 
our Nation to mobilize its strength to defeat this subversive weapon of a hostile 
foreign power. To this end, increased Government vigilance and prosecution, 
and aroused public understanding of the menace of communism, and its devious 
tactics of infiltration are necessary if this Nation is to preserve its traditions and 
its liberties. But these necessary measures can and must be taken without 
trespassing upon our traditional civil liberties, and without needlessly imposing 
upon the American people a climate of blanket suspicion, anxiety, and fear * * * 

“In recent years there has developed a tendency which has brushed aside the 
classic American safeguards of human liberty—painstaking investigation, fair 
and impartial hearing, the right to confront and cross-examine one’s accusers 
and the presumption of innocence until guilt is proven * * * We urge that 
Congress and its committees engaged in their important tasks reexamine the 
techniques and procedures currently employed to insure the preservation of 
traditional safeguards and individual freedom and_ liberties.” 

Both organizations for which I have the honor to speak today are acutely 
conscious of the grave threat of totalitarianism of the right and left, and of 
the versatility of those who pre te such aims. For many years our agencies 
have, in the ways available to them, tried effectively to combat the development 
of subversive concepts both here and abroad. Consequently, we applaud and 
support the proper use of Government power to counteract totalitarianism, its 
principles and practices, both internally and externally. 

One such tool, the congressional investigating committee, can, when em- 
ploved fairly, be a potent offensive and defensive weapon. It can render a 
unique and invaluable service in finding and exposing insidious and subversive 
activities not otherwise reachable, through the use of its powerful subpena 
power and its other resources 

In recent years, however, a few such committees have caused alarm among 
even the most ardent supporters of congressional inquiries, through adoption 
and pursuit of unfair procedures which the sound and commendable legislative 
ation neither require nor justify The methods of some 
of those committees have served to transform much that is otherwise innocent 
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or merely nonconforming conduct into suspicious or treacherous behavior. 
For that reason alone we strongly favor the creation of uniform rules of fair 
conduct for legislative committees But still another compelling reason exists. 


The Congress of the United States is the fountainhead of our statute law, 
enacted under the Constitution. But its Members, as lawmakers, perform much 
more than the classic role involved in carrying out the legislative function 
delegated to them. They are, at least equally importantly, required so to com- 
port themselves as to inspire respect for the laws for which they exact com- 
pliance from the people. Therefore, if obedience to the law is, as it should be, 
demanded of the people, the lawgiver should be expected to be exemplary in 
all departments of his official behavior—not the least of which is the fairness of 
procedures he adopts in investigating the behavior of his fellow citizens. 

The power of Congress to conduct investigations springs from that sentence 
in article I of the Constitution which provides that “‘All legislative powers herein 
granted shall be vested in a Congress * * *.’’ Here is a broad, basic grant of 
legislative authority, two implied powers of which are (1) the gathering of 
facts and information upon which to predicate legislation, and (2) the right to 
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inquire into the administration of existing statutes. No one seriously questions 
that sound reasons and historic precedents exist for the Congress to have and 
exercise the power to conduct investigations as an aid to it in performing its 
basic lawmaking mission. Woodrow Wilson, in his Congressional Government, 
said: 

“Unless Congress have and use every means of acquainting itself with the acts 
and the disposition of the administrative agents of the Government, the country 
must be helpless to learn how if is being served; and unless Congress both 
scrutinize these things and sift them by every form of discussion, the country 
must remain in embarrassing, crippling ignorance of the very affairs which it 
is most important that it should understand and direct. The informing fun 
tion of Congress should be preferred even to its legislative function.” * 

There are no express constitutional regulatory provisions affecting this con 
gressional power, and legal restraints cannot be established, except by the 
Congress itself or possibly when a committee attempts to exceed the boundaries 
of its substantive jurisdiction. Generally, the courts will not intervene, though 
they will protect individuals against unconstitutional abuses committed in the 
course of an investigation. The executive likewise cannot be called upon to 
set limits to the congressional investigating power, except with respect to the 
availabil‘ty of its own records and personnel to congressional subpena. The 
problem then rests squarely on the shoulders of the Congress itself 

The Congress, however, is not unique in its concern with self-discipline. At 
least theoretically, each of the major branches of the Government, though subject 
to checks, could do considerable damage to the American system of government 
by failing to exercise similar restraint. The Supreme Court, for example, has 
adopted and followed several principles calculated to define how it will exercise 
its own power. It has refused to decide moot questions, and required issues to 
be presented to it only in real cases or controversies It has refused to reach 
constitutional questions if the cases before it could be decided on nonconstitu 
tional grounds. It has established a presumption of constitutionality in favor of 
Federal statutes. It has used its power to grant or refuse review so as to avoid 
encroaching on the other branches of the Government 

The Executive, too, has generally exercised self-restraint in order to maintain 
the balance among the three major branches. Because the Executive power is 
vested in a single person who has immediate command of all the physical forces 
of Government, the Presidency has the greatest potential for tyrannical exercise 
Add to that the fact that the President, elected by the people at large, has fre 
quently been a popular national figure, and is leader of the political party likely 
to be in power at the time, and you can visualize the possibility of domination, in 
many permissible ways, by the Executive over the other branches of Government 
At various periods in our history, Presidents have expanded the dimensions of 
the Executive power, and the Supreme Court has confessed its inability to 
enjoin such action, or to order the President to perform his constitutional duties 
Yet, despite the occasional threats of abuse,’ the Presidency has remained a 
constitutionally delimited office, because the vast majority of our Presidents have 
recognized the need for self-restraint and because of their passionate allegiance 
to the basic plan of our national Government as a coordinate system of three 
balanced branches. 

lor another matter, it should be clear that under our system of divided powers, 
the determination of individual guilt, except in case of impeachment or of the 
eligibility of its own members, must never be the function, however incidental, 
of the legislature or its committees. Over the past centuries, our jurisprudence 
has obeyed a tradition and constructed a history of balancing the needs of the 
individual against those of society. Rules of evidence and separation of functions 
of prosecutor, judge and jury, have evolved to assure a system of justice which 
is generally fair to both the individual and the community. Congressional com 
mittees are not, by their very nature, equipped to render sound judgments with 
respect to individual guilt or innocence. This is not, and never should be per 
mitted to become, their function. This was reaflirmed in 1945 when the Supreme 
Court said: 

“When our Constitution and Bill of Rights were written, our ancestors had 
ample reason to know that legislative trials and punishments were too dangerous 
to liberty to exist in the nation of free men they envisaged. And so they pro- 
scribed bills of attainder.”’ ° 








2 Wilson, Congressional Government, p. 303 

8 Mississippi Vv. Johnson (4 Wall. 475 (1867) ) 

* Corwin, Edward S., The President, Office and Powers, 23, 27, 37 (1948). 
5'U. 8. v. Lovett (328 U. S. 303, 318). 
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It is by now notoriously known that among the unfair and unjust consequences 
of the conduct of some committees, not a few innocent persons have been charged 
with subversive activity, by accusatory witnesses who have been heard at length. 
Put the accused either have not been afforded an opportunity to be heard in de- 
fense or, if given that opportunity, are offered it so belatedly that “the Lie has 
traveled round the world while Truth is pulling at its bootstraps.” Meanwhile, 
stigma stains the reputation of the accused, and the public mood, lashed by the 
times in which we live, impoverishes his remedies. 

The activities of congressional investigating committees, however sincere and 
zealous their endeavors to protect our national security, have been subjected to 
increasing criticism from responsible forces in our society most concerned with 
perpetuating our democratic way of life. The United States Supreme Court 
said recently, “We would have to be that blind court * * * that does not see 
what all others can see and understand not to know that there is wide concern, 
both in and out of Congress, over some aspects of the exercise of the congres- 
sional power of investigation.” ‘ 

tt. Rev. Henry Knox Sherrill, presiding bishop of the Protestant Episcopal 
Church, said on November 10, 1953, that the Christian Church is opposed to trial 
“by uninformed public opinion” and to accusation by “hearsay.” Bishop Sherrill 
made it clear that his attack was directed against those congressional committees 
that have been accused of transforming investigations into inquisitions. 

The Rev. Dr. John A. Mackay, moderator of the Presbyterian Church in United 
States of America, in his ringing letter of November 2, 1958, said : 

“Some congressional inquiries have revealed a distinct tendency to become in- 
quisitions. These inquisitions, which find their historic pattern in medieval 
Spain and in the tribunals of modern totalitarian states, begin to constitute a 
threat to freedom of thought in this country. Treason and dissent are being 
confused. The shrine of conscience and private judgment, which God alone has a 
right to enter, is being invaded. Un-American attitudes toward ideas and books 
are becoming current.” 

On March 11, 1953, the General Board of the National Council of Churches of 
Christ in the United States of America adopted a policy statement on congres- 
sional investigations. Excerpts from that statement follow : 

“Congress has the right and duty to make such investigations as may be neces- 
sary to secure the information upon which sound legislation may be based. Con- 
spirators in any area of life who seek the violent overthrow of the Government 
of the United States should be discovered, tried in American tribunals, and where 
found guilty, punished. 

“No witness at any investigation should be denied fair and dignified treatment. 
Iiaving sworn to tell the truth, the whole truth and nothing but the truth, he 
should be permitted the right of an uninterrupted initial statement of reasonable 
length, since unlimited right of cross-examination by all members of the investi- 
gating committee is allowed. 

“No committee should circulate on its letterhead, over the signature of its 
members or employees, unsupported charges against individuals or organizations 
which it has made no effort to investigate or substantiate. 

“The proper and essential function of congressional investigations must be 
preserved. It must be jealously guarded against abuse through methods that are 
now bringing it into disrepute.” * 

Enough has been said—here and elsewhere—to demonstrate the imperative, 
almost desperate, need for regulation of this instrument of Government, so that 
the process of detecting what is genuinely subversive does not, as now, inevitably 
lead to the enduring injury of innocent people. The Association of the Bar of 
the City of New York has recommended the adoption of a code of procedures 
to govern congressional investigating committees.* Recently, the New York 
County Lawyers Association and the New York State Bar Association announced 
that they joined the Association of the Bar of the City of New York in its recom- 
mendation of the adoption of fair procedures for all legislative investigating 
committees. ' 

Since this committee has already heard from some bar associations, it would 
duplicate their contribution to suggest specific provisions which might be in- 
corporated into such a code. That is within the special competence of pro- 





°U. 8. v. Rumely (345 U. S. 41, 44 (1953)). 

*™ The New York Times, March 12, 1953. 

® Report on Congressional Investigations of Committee on the Bill of Rights, dated No- 
vember 22, 1948, and adopted at a stated meeting of the association on December 14, 1948. 

® The New York Times, February 15, 1954. 
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fessional groups. However, there are certain broad principles, based upon 
ioral and ethical considerations, which may well be incorporated in any code 
recommended by this committee: 

1. The scope of a congressional inquiry should be clearly defined and the in- 
quiry should be kept within the scope so defined. Both the Congress and the 
courts have been alert to prevent administrative. agencies from engaging in 
“fishing expeditions.” Limitation upon the scope of the congressional inquiry, 
publicly announced, would also serve to protect witnesses, since the Supreme 
Court has held that they may justifiably refuse to answer questions outside the 
scope of a committee’s purpose.” 

2. The full committee should exercise control over the subsequent use of 
testimony taken in executive session; it should be responsible for the publica- 
tion of statements received in such sessions. if the testimony serves no legis- 
lative purpose and tends to injure the reputation of individuals, living or dead, 
ts public release cannot reasonably be justified. In no case should a member 
of the committee or of the staff be permitted to issue a press release or publie 
statement based on the testimony taken in executive session. If the material is 
to be released to the public, the entire testimony should be released, 

3. There should be a clear definition of the witness’ right to submit a statement 
of reasonable length, to question other witnesses who have impugned his 
character or behavior, and to introduce testimony on his own behalf. The Con 
svress must appreciate that unrefuted or unexplained testimony received before 
its investigating committees can have a devastating effect upon an individual's 
ability to earn a livelihood in his community. 

4. There should be an affirmation of the right of a witness to counsel of his 
own choosing, and a definition of the rights and duties of such counsel. 

©. Stenographie records of all testimony taken in hearings should be made 
available to those whose reputations have been called into question thereby 

6. No moving pictures, television, or radio broadcasting of the committee's 
proceedings should be permitted while any witness is testifying—and this 
whether or not the witness has consented to such publicity. 

7. Individual guilt or innocence should not concern a congressional investiga- 
ting committee; this is a matter for the Department of Justice, grand juries, 
and the courts. Nor should a committee exert pressure upon a private employer 
to induce it to purge an employee because the committee, or one or more of its 
members, reacts unfavorably to his testimony; this is a matter for his employer 
to determine, in its own fashion. 

These, in broad outline, are procedural principles that we believe congres- 
sional investigating committees should respect. 

Finally, I plea for the adoption of rules that will serve the salutary purpose 
of reversing the drift toward a general loss of respect for individual rights. It 
has been most aptly said that we are engaged in a struggle with communism 
for the hearts and minds of men. These must be won fairly. Our cause is just 
and it must always be made to appear just. If there is one principle of democracy 
that is more fundamentally opposed to the principles of communism than any 
other, it is the principle that the individual is not a mere instrument of the state, 
but is a supreme end in himself. In a democracy the state serves the individual ; 
under a totalitarian system the individual is subservient to the state. In our 
unique society, the state need not permit its legitimate concern for security to 
destroy the rights and privileges of individual citizens, for when the individual 
suffers needlessly, democracy languishes. It is both desirable and feasible that 
a balance be struck between the two. When the critical juncture is reached 
where the individual suffers chronically the denial of his basic rights, then 
our system tends to become indistinguishable from the totalitarian society that 
it opposes. And we risk the loss of the battle to win the hearts and minds of 
those people elsewhere in the world who are watching anxiously to see whether 
the promises of our democracy will be fulfilled or whether, under strain, they 
will succumb to expediency. 

I close with a quotation from the United States Supreme Court: 

“Tf there is any fixed star in our constitutional constellation, it is that no 
official, high or petty, can prescribe what shall be orthodox in politics, national- 
ism, religion, or other matters of opinion, or force citizens to confess by word 
or act their faith therein. If there are any circumstances which permit an ex- 
ception, they do not now occur to us.” ™ 
scuiiaiuheietetaniclaiiay 

1 17. S. v. Rumely (345 U.S. 41 (1953)) 

11 West Virginia State Board of Education v. Barnette (319 U. S. 624, 642 (1943) ) 
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Mr. RirerimMan. For 48 years, the American Jewish Committee has 
concerned itself with the welfare and security of Jews in America and 
in other parts of the world, and it has proceeded on the principle that 
the welfare and security of Jews in America is linked inextricably 
with the preservation of the guaranties, the constitutional guaranties, 
for all Americans. And so, on many occasions, the American Jewish 
Committee has entered upon a vigorous defense of civil liberties. 

B’nai B’rith was founded in 1843, and it is the oldest civic organiza- 
tion of American Jews. It represents a membership of over 350,000 
men and women and their families. The Anti-Defamation League 
was organized in 1913, as a section of the B’nai B’rith in order to cope 
with racial and religious prejudice in the United States. 

The program developed by the league is designed to: Eliminate 
and counteract defamation and discrimination against the various 
racial, religious, and ethnic groups which comprise our American 
people; counteract un-American and antidemocratic activity ; advance 
good will and mutual understanding among American groups; and 
encourage and translate into greater effectiveness the ideals of Ameri 
ean democracy. 

At its 40th annual meeting held in Washington, D. C., November 20 
to 23, 1953, the National Commission of the Anti-De : unation League 
of B nai rith approved a resolution on freedom of expression, the 
salient portions of which are set forth in my formal statement. Both 
organizations for which I have the honor to speak tod: ay are ac ute Ly 
conscious of the grave threat of totalitarianism of the right and left 
and of the versatility of those who promote such aims. For many 
years, our agencies have, in the ways available to them, tried effectively 
to combat the development of subversive concepts both here and 
abroad. 

Consequently, we applaud ‘al cl support the Pact use of Govern- 
ment power to counteract totalitarianism, its principles and practices, 
both internally and externally. 

One sueh tool : as we see it. the congre ssional inve stigat ing’ committee, 


can, When employed fairly, bea — nt offensive and defensive we: apon, 
It. can render a unique an ¢ luable service in finding and exposing 
set Riga Hood ype. asaya et a not otherwise reachable, through the 


use of its powerful subpena power and its ph resources. 

In recent years, however, a few such committees have caused alarm 
among even the most ardent supporters of congressional inquiries 
through adoption and pursuit of unfair procedures which the sound 
and commendable legislat ive purposes of Investigation neither require 
nor justify. 

The methods of some of those committees have served to transform 
much that is otherwise innocent or merely nonconforming conduct 
into suspicious or treacherous behavior. 

For that reason alone, we strongly favor the creation of uniform 
rules of fair conduct for legislative committees. But still another 
compelling reason exists. The Congress of the United States is the 
fountainhead of our statute law, enacted under the Constitution. But 
its Members as lawmakers perform much more than the classic role 
involved in carrying out the legislative function delegated to them. 

They are, at least equally important, required so to comport them- 
selves as to inspire respect for the laws for which they exact com 
pliance from the people. Therefore, if obedience to the law is, as it 
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should be, demanded of the people, the lawgiver should be expected 
to be exemplary in all departments of his official behavior, not the 
least of which is the fairness of procedures he adopts in investigating 
the behavior of his fellow citizens. 

The power of Congress to conduct investigations springs from that 
sentence in article I of the Constitution which provides that— 

All legislative power herein granted shall be vested in a Congress. 

Here is a broad, basic grant of legislative authority, two implied 
powers of which are: (1) The gathering of facts and information 
upon which to predicate legislation, and (2) the right to inquire into 
the administration of existing statutes. 

No one seriously questions that sound reasons and historic precedents 
exist for the Congress to have and exercise the power to conduct 
investigations as an aid to it in performing its basic lawmaking 
m1Ss1ion, 

Woodrow Wilson, I think, has stated this far better than any of us, 
and I have taken the liberty of citing his comment on that power in the 
formal statement which I have submitted to you. There are no ex- 
press constitutional regulatory provisions affecting this congressional 
power and legal restraints cannot be established, except by the Con- 
gress itself or possibly when a committee attempts to exceed the 
boundaries of its substantive jurisdiction. 

Generally, the courts will not intervene, though they will protect 
individuals against unconstitutional abuses committed in the course 
of an investigation. The executive, likewise, cannot be called upon 
to set limits to the congressional investigating power except with 
respect to the availability of its own records and personnel to con- 
gressiona| subpe na. The problem, then, rests squarely on the shoul- 
ders of the Congress itself. 

The Congress, however, is not unique in its concern with self- 
discipline. At least theoretically, each of the major branches of the 
Government, though subject to checks, could do considerable damage 
to the American system of Government by failing to exercise similar 
restraint. The Supreme Court, for example, has adopted and fol- 
lowed several principles calculated to define how it will exercise its 
own power. It has refused to decide moot questions and required 
issues to be presented to it only in real cases or controversies. It 
has refused to reach constitutional questions if the cases before it 
could be decided on nonconstitutional grounds. It has established a 
presumption of constitutionality in favor of Federal statutes, It has 
used its power to grant or refuse review so as to avoid encroaching on 
the other branches of the Government. 

The Executive, too, has generally exercised self-restraint in order 
to maintain the balance among the three major branches. Because 
the executive power is vested in a single person who has immediate 
command of all the physical forces of Government, the Presidency 
has the greatest potential for tyrannical exercise. 

Add to that the fact that the President, elected by the people at 
large, has frequently been a popular national figure, and is leader of 
the political party likely to be in power at the time and you can 
visualize the possibility of domination, in many permissible ways, by 
the Executive over the other branches of Government. 
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At various periods in our history, Presidents have expanded the 
dimensions of the executive power, and the Supreme Court has con- 
fessed its inability to enjoin such action, or to order the President 
to perform his constitutional duties. Yes, despite the occasional 
threats of abuse, the Presidency has remained a constitutionally de- 
limited office because the vast majority of our Presidents have recog- 
nized the need for self-restraint and because of their passionate 
allegiance to the basic plan of our National Government as a coordinate 
system of three balanced branches. 

For another matter, it should be clear that under our system of 
divided powers, the determination of individual guilt, except in case 
of impeachment. or of the qualifications of its own members, must 
never be the function, however incidental, of the legislature or its 
committees. 

Over the past centuries, our jurisprudence has obeyed a tradition 
and constructed a history of balancing the needs of the individual 
against those of society. Rules of evidence and se paration of func- 
tions of prosecutor, judge, and jury, have evolved to assure a system 
of justice which is generally fair to both the individual and the com- 
munity. Congressional committees are not, by their very nature, 
equipped to render sound judgments with respect to individual guilt 
or innocence. ‘This is not, and never should be permitted to become, 
their function. 

This was reaffirmed in 1945 when the Supreme Court said: 

When our Constitution and Bill of Rights were written, our ancestors had 
ample reason to know that legislative trials and punishments were too dan- 
gerous to liberty to exist in the Nation of free men they envisaged. And so they 
proscribed bills of attainder. 

It is by now notoriously known that among the unfair and unjust 
consequences of the conduct of some committees, not a few innocent 
persons have been charged with subversive activity by accusatory wit- 
nesses who have been heard at length. 

But the accused either have not been afforded an opportunity to be 
heard in defense or, if given that opportunity, are offered it so be- 
latedly that “the Lie has traveled round the world while Truth is 
pulling at its bootstraps.” 

Meanwhile, stigma stains the reputation of the accused and the pub- 
lic mood, lashed by the time in which we live, impoverishes his reme- 
dies. 

The activities of congressional investigating committees, however 
sincere and zealous their endeavors to protect our national security, 
have been subjected to increasing criticism from responsible forces in 
our society most concerned with perpetuating our democratic way of 
life. 

The United States Supreme Court said recently : 

We should have to be that blind court, that does not see what all others can 
see and understand not to know that there is wide concern, both in and out of 
Congress, over some aspects of the exercise of the congressional power of inves- 
tigation. 

I have quoted at some length the Right Reverend Henry Knox Sher- 
rill, presiding bishop of the Protestant Episcopal Church, with ref- 
erence to what he said on November 10, 1953, and I shall not repeat that 
here, nor the statement which ties in with the statement of Dr. Sherrill 
by the Reverend Dr. John A. Mackay, moderator of the Presbyterian 
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Church in the United States of America, in his ringing letter of No- 
vember 2, 1953, which I have quoted at some length in my formal 
statement. 

On March 11, 1953, the General Board of the National Council of 
Churches in the U. S. A. adopted a policy statement on congressional 
investigations. 

I have cited in my formal statement a number of pertinent excerpts 
from that report which are extremely illuminating. Enough has been 
said here and elsewhere to demonstrate the imperative, almost des- 
perate, need for regulation of this instrument of Government, so that 
the process of detecting what is genuinely subversive does not, as now, 
inevitably lead to thee nduri ing injury of innocent people. 

The Association of the Bar of the C ity of New York has recom- 
mended the adoption of a code of procedures to govern congressional! 
investigating committees. Recently, the New York County Lawyers’ 
Association and the New York State Bar Association announced that 
they joined the Association of the Bar of the City of New York in its 
recommendation of the adoption of fair procedures for all legislative 
investigating committees. 

Since this committee has alre: idy heard from some bar associations, 
it would duplicate their contributions to suggest specific provisions 
which might be incorporated into such code. That is within the spe- 
cial competence of professional groups. 

However, there are certain broad principles, based upon moral and 
ethical considerations, which may well be incorporated in any code 
rec een this committee : 

The scope of a congressional inquiry should be clearly defined and 
the’ inquiry should be kept within the scope so defined. Both the Con 
gress and the courts have been alert to prevent administrative agencies 
from engaging in fishing expeditions. Limitation upon the scope of 
the congressional inquiry, publicly announced, would also serve to 
protect witnesses, since the Supreme Court has held that they may 
justifiably refuse to answer questions outside the scope of a commit- 
tee’s purpose. 

The full committee should exercise control over the subsequent 
use of testimony taken in executive session. It should be responsible 
for the publication of statements received in such sessions. If the 
testimony serves no legislative purpose and tends to injure the repu- 
tation of individuals, livi ing or dead, its public release cannot reason- 
ably be justified. 

In no case should a member of the committee or of the staff be per- 
mitted to issue a press release or public statement based on the testi- 
mony taken in executive session. If the material is to be released to 
the public, the entire testimony should be released. 

There should be a clear definition of the witness’ right to submit 
a shakemens of reasonable length, to question other witnesses who have 
impugned his character or behavior and to introduce testimony on his 
own behalf. The Congress must appreciate that unrefuted or un- 
explained testimony rec ceived before its investigating committees can 
have a devastating effect upon an individual’s ability to earn a liveli- 
hood in his community. 

4. There should be an affirmation of the right of a witness to counsel 
of his own choosing and a definition of the rights and duties of such 
counsel, 
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5. Stenographic records of all testimony taken in hearings should 
be made available to those whose reputations have been called into 
question thereby. 

6. No moving pictures, tele vision, or radio broadcasting of the com- 
mittee’s proceedings should be permitted while any witness is testi- 
fying, and this whether or not the witness has consented to such 


pub icity. , ; . 
There is a point of departure there between the resolution which 
has been introduced and this. The point I would like to make in this 


connection is that where an accusatory witness elects to be televised 
or broadcast, and the accused witness, because of his own personal 
reactions, his emotional reactions to that kind of ordeal, declines that 
opportunity—I can hardly call it a privilege—it is perfectly apparent 
that the accusation will carry much more weight in the public mind 
than the defense. I see no conceivable useful purpose served by tele- 
vising these proceedings with or without the consent of the witnesses 
themselves. In fact, I think that that type of publicity, and I am 
certainly not opposed to television, heavens knows I have used it 
enough myself, is likely more to impede the work of the committee 
than it is to help it. 

Individual guilt or innocence should not concern a congressional 
investigating committee. This is a matter for the Department of 
Justice, grand juries, and the courts. Nor should a committee exert 
pressure upon a private employer to induce it to “purge” an employee 
because the committee or one or more of its members reacts unfavor- 
ably to his testimony. This isa matter for his employer to determine 
in its own fashion. Unless, of course, the employment touches na- 
tional security, in which event it is the business of the appropriate 
Government agency to take such steps as may be necessary to get rid 
of the objectionab le employee or security risk. 

These, in broad outline, are proc ‘edural principles that we believe 
congressional investigating committees should respect. 

Finally, I plead for the adoption of rules that will serve the salutary 
purpose of reversing the drift toward a general loss of respect for 
individual rights. It has been most aptly said that we are engaged 
in a struggle with communism for the hearts and minds of men. 
These must be won fairly. 

Our cause is just and it must always be made to appear just. If 
there is one principle of democracy that is more fundamentally op- 
posed to the principles of communism than any other, it is the prin- 
ciple that. the oe i] is not a mere instrument of the state, but 
is a supreme end in himself. In a democracy the state serves the 
individual; under a eididibastan system, the individual is subservient 
to the state. 

In our unique society, the state need not permit its legitimate con- 
cern for security to destroy the rights and privileges of individual 
citizens, for when the individual suffers needlessly, democracy 
languishes. It is both desirable and feasible that a balance be struck 
between the two. 

When the critical juncture is reached where the individual suffers 
chronically the denial of his basie rights, then our system tends to 
become indistinguishable from the totalitarian society that it opposes. 
And we risk the loss of the battle to win the hearts and minds of those 
people elsewhere in the world who are watching anxiously to see 
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whether the promises of our democracy will be fulfilled or whether, 
under strain, they will suecumb to expediency. 

I am very grateful to you for providing me this opportunity. I 
thank Mr. Maslow, again, for his courtesy. If there are any ques 
tions that I can answer, I would be happy to do so or try to do so. 

Mr. Scorr. Colonel Riegelman, I would like to commend you on 
behalf of the committee for a ver y interesting and lawyerlike, he ‘Ipful 
presentation. have no questions, and I defer to Judge Smith. 

Mr. Sairn. I do not think that I have any. I am all for your 
suggestion that there be no television coverage of congressional pro 
ceedings, but I doubt if we can get away with it. 

Mr. Rrecetman. Well, I think it is worth the effort, Judge. 1 
think just if the interest—— 

Mr. Smirn. Your statement runs along pretty well with what we 
have in mind. 

Mr. Rregetman. Very much so. I just want to say one thing by 
way of clarification. Let us asume that a witness pleads the fifth 
amendment. Certainly, I think it is the duty of the investigating 
committee to report that he has pleaded the fifth amendment. That 
isa fact. Ido not think it is proper for the investigating committee 
to infer guilt from the fact that he has pleaded the fifth amendment. 

If he happens to be in a sensitive position, the very doubts created 
by the fact that he has made the plea certainly justifies his separation 
from that spot of sensitivity, whether it be in public or private em 
ployment. But, there is a difference between pointing out the fact 
that a man has availed himself of the fifth amendment on the one 
hand and on the other hand inferring from that plea his guilt of 
whatever he might be suspected of as a reason for having called him 
before the committee in the first place. 

Mr. Scorr. I find no reason to disagree with that statement, Colonel. 

Again, we thank you very much and we appreciate your kindness 
in coming down. 

Mr. RregetMan. Thank you very much, gentlemen. 

Mr. Scorr. Mr. Maslow, would you be good enough to resume right 
here? 


FURTHER STATEMENT OF WILL MASLOW, NEW YORK, N. Y., 
APPEARING FOR THE AMERICAN JEWISH CONGRESS 


Mr. Mastow. I don’t expect to spend very much time, but I thought 
I would like to spend the last few moments discussing some of the 
specific provisions of the Scott resolution so that 1 might make some 
constructive suggestions. 

Mr. Scorr. You were at this point, on page 7 of subsection L (1). 
I call your attention to subsection L (2), which refers to the oppor 
tunity to be afforded to such persons to appear as witnesses promptly 
and at the same place, if possible, and under subpena if they so elect. 
Would you care to comment on that? 

Mr. Mastow. Yes. That is a desirable provision, but it refers, ap- 
parently, only to public hearings. But if we really are going to allow 
a person to obtain the rights first to be heard in private and then to be 
heard in public, or at least a choice between those two rights, then 
you have to look out for the loopholes and the danger areas, that is, 
the release of private testimony. 
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Your provision would not apply at all if private testimony is re- 
leased, or in the staff reports, or committee hearings. That is why, if 
I may say so, I would suggest that L be broken down. It carries too 
much freight with it at the time, and therefore it is too h: ard to put it 
precisely. If you could break it down to the regulation of the dis- 
closure of executive session testimony, to the r ights of the witness who 
has been defamed in public hearing, to the circulation of staff reports 
without the opportunity to be heard, to comments by individual Con- 
gressmen, and to committee reports, then I think the drift would be 
clearer. 

The second point is this: In 26 (k) (4)—that is on page 6—no, (k) 

(5), on page 6, you give the witness the option of deciding whether 
he should be heard in public or private. And I think you do it again 
in another portion of the bill. 

In general I agree that the witness ought to have the option. But 
there should be two limitations: The option should not be given to the 
witness where his testimony is likely to defame third parties. In other 
words, if an ex-Communist insists upon being heard in public, I think 
the committee owes a greater duty to the public and to the person he 
may accuse, to insist that he be heard in private. The second limita- 
tion is where classified matters are involved, and there is a genuine as 
distinguished from a spurious claim that confidential matters would 
be disclosed, I think again it should be the committee’s option not the 
witnesses’, although in general we ought to never compel a witness to 
testify in private ‘who wants to testify in public. 

The next provision is the one on page 6, where you give counsel for 
witnesses certain rights. What troubles me is that you use the expres- 
sion counsel for witness. These rights ought to be afforded, really, to 
the persons under investigation. It may very well be that the per- 
son under investigation is also a witness, but it doesn’t have to be that. 
Therefore, I think that ought to be clarified. Sometimes the person 
who is the subject of the investigation never is called to the stand. 
This means that he would not get the rights. I think that can be clari- 
fied so that the intent is clear. 

Next, there is nothing in the resolution which relates to the distribu- 
tion of committee files. The annual reports, for example, of the Velde 
committee disclose that they now have dossiers on 1 million American 
citizens. When we consider that the Communist Party today, accord- 
ing to the statement of J. Edgar Hoover, has only 25,COO members and 
at its height had only 100,000, we see the vast possibility there is for 
damage if these files are allowed to be distributed indiscriminately. 

The next point is 26 (d). That is on page 3. This is a minor point. 
There is no provision there—this is the provision on subpenas—you 
have nothing there about reasonable notice. 

The Velde committee, incidentally, has such a provision, and I would 
think that you ought to at least equal the standards of the Velde 
committee in any code of procedures you achieve. That is a reason- 
able rule. You find it in many States. New York has a provision, for 
example, for legislative committees that subpenas should be served 
so as to give the w itnesses ret asonable notice. Very often we have had 
witnesses served at 5 o'clock and told to come back the next morning. 
It is an awesome experience to be subpenaed before a congressional 
committee. You ought to have at least 24 to 48 hours to collect your 
wits and also to retain and consult counsel. 
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Mr. Scorr. Collect your wits and witnesses. 

Mr. Mastow. 26 (h), in the resolution, is something that I dislike, 
and that is a specific sanctioning of 1-man committees. 26 (h) is on 
page 4, at the bottom, and the top of page 5. 

Mr. Scorr. It provides, as you know, unless the committee otherwise 
provides. 

Mr. Mastow. To that extent it retains control where it should be, in 
the committee. Nevertheless, this does mean that you may have 1-man 
committees. Several of the existing committee rules take pains to pro- 
vide there shall be at least 2, and some of them go so far as to say that of 
the 2, 1 shall represent the majority and 1 the minority. I am not 
coaaes that requirement to go in, because that would allow the 
minority to paralyze the operations of the committee simply by ab- 
staining from the hearings. Nevertheless, there is much to be said in 
having at least 2 persons to receive testimony. 

Mr. Scorr. It might be authorizing the additional 1 member of the 
minority if they so desire. 

Mr. Mastow. That is right. But at least, when we consider that 
persons may be in jeopardy of their liberty as a result of testimony, and 
particul: ily if one of your bills, a bill which ine identally I endorse, 
allows the committee to punish for contemptuous behavior as well, we 
ought to have some safeguard in addition to the one person who may 
feel a personal involvement. I am not talking about the recent hear- 
ings in Fort Monmouth and so on, but in general. There have been 
good committees, like the Kefauver committee that nevertheless con- 
ducted 1-man subcommittees. There is a possibility of abuse and that 
possibility should be eliminated by having at least 2 members of the 
subcommittee. 

The next provision is 26 (k) (i). That is on page 5. 

Mr. Scorr. I ought to say on this one that the suggestion you have 
made has given me some concern and I am glad to have your comments. 
I am not myself satisfied that as presently phrased it accomplishes the 
purpose. It seemed to be the best that I could do at the time. I am not 
yet convinced as to which of the two or three methods we have dis- 
cussed would be the best. 

Mr. Mastow. If this committee thinks it would be of any use, I 
would like to put some of these ideas in full draft resolution and submit 
them to you. 

Mr. Scorr. We would be glad to have that. 

Mr. Mastow. I did not have the time, between the time we were 
called and the time we convened. 

The next provision is 26 (k) (i). Here, I think, too, the resolution 
means well, but it hasn’t said what it intends very clearly. That is on 
page 5. It says: 


The evidence sought to be elicited shall be pertinent to the subject so stated. 


Well, of course I would agree there. But it is limited by the sub- 
division (k) so that it only applies when the testimony tends to defame, 
degrade or incriminate. I think there ought to be a general rule in eac h 
of these committees that only testimony relevant to the subject under 
inquiry should be received, whether it degrades or doesn’t degrade. 

Now, I realize that it is difficult to determine what is pertinent, a 
committee is not a court, and the bounds of pertinency are much 
broader than the bounds of relevancy in a civil or criminal case. But 
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nevertheless, at certain times questions have been asked which are 
clearly not pertinent. 

The witness, when he is asked that kind of question, finds himself 
in an awful spot. If he risks a refusal, he risks a criminal prosecu- 
tion, because the courts have held that a witness who refuses to answer 
a pertinent question does so at ~~ — Therefore, there ought to be 
the general requirement, whether or not it can be capable of enforce- 
ment always, at least it is a st: el iad of what should be the idea. 
There is one section or one phase of this problem which is completely 
eliminated in this code. I am not suggesting to you that it is some- 
thing of terrible importance, but neve ertheless you might consider it. 
Nothing 1 is said here about the r ights of witnesses to re fuse to testify on 
the grounds of confidential relationships, as in the Federal courts. 
Today, for example, the Federal courts recognize 5 or & privileges, 
the privilege of attorney and client, doctor and patient, igo and 
penitent, husband and wife, and a privilege about informe rs, § \ priv- 
ilege about state secrets. I think it would be well to state the privi- 
leges which are observed in the Federal criminal courts should like- 
wise be observed in the congressional committees. 

I would like to read to you a rule of the Velde committee which 
illustrates the necessity of such action. This is rule 12, and it Says: 

The confidential relationship between husband and wife shall be respected 


and for reasons of public policy one spouse shall not be questioned concerning 
the activities of the other, except when a majority shall determine otherwise. 


I would certainly not make a farce of these privileges by saying 
committee by a majority rule.” As you know, it is not even clear 
today that the attorney-client relationship must be observed by con- 
gressional committees. There has been a case, Gurne y V. Mel racke ne 
involving an attorney who destroyed some papers called for by a 
Senate subpena some vears ago. Otherwise. there is no law. As 


“ 


recently as 1949 it wasn’t certain that the privilege against self-in- 
crimination applied to congressional committees. Since these com- 
mittees are becoming more and more important in our life, I think 
we ought to state that the privileges of testimony as observed in the 
Federal criminal courts. And that is not extended to accountants, it 
doesn’t protect reporters in the source of information, and it doesn’t 
protect employ ers and employees. 

The next omission from the resolution is this requirement enjoining 
committee members from making any comments on investigations. I 
think it would be better not merely to limit them or prevent them 
from making defamatory comments, but to make a specific regulation 
as drastic as the one you have on executive session testimony. Since 
the committee sits as a quasi-judicial tribunal, no one shi ll talk for 
it until the investigation is through and then they shall talk through 
an authorized voice. But when you have one committee member 
taking it upon himself to make comments about witnesses or persons 
under investigation, you destroy the judicial objective and people 
lose confidence in the investigation. 

One last point and then I will be through. Our model code had 
another means of enforcement, which I would like to submit for your 
consideration. The difficulty in devising sanctions in this kind of a 
measure is the ordinary immunity that Congressmen hold. That is, 
they cannot be questioned in any other place for anything they do. 
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That has been extended far from speech or debate, as the constitution 

says, but it now extends to every act that they do in connection with 
their business. The other diffic ulty of devising a sanction is the re- 
luctance of courts to interfere with the coordinate branch of govern- 
ment. But the sanction, I think, which can be devised is this: Under 
section 192 of the code it is a criminal offense to refuse to answer a 
pertinent question, and the witness is guilty of the crime of contempt. 
That is apart from the inherent powers of Congress to punish. What 
we do in the model code is provide that where there is a violation of 
the code, in other words, where there is a violation of the right that 
is created or affirmed by the code, and that violation is the cause or 
relates to the witness’ default, then he is entitled to a complete defense 
and prosecution. I will illustrate what I mean. 

If the code should set forth that a witness is entitled to counsel, 
and a committee refuses to give him counsel, and he refuses to testify 
without counsel, then he should not be penalized. I think that kind of 
provision which, of course, would be subject to interpretation by the 
courts, provides another ready means of enforcing these sanctions. 

Now, despite these comments, I again repeat my observation that 
I think this is the best drafted, the most comprehensive resolution 
that has yet appeared. I hope that this committee will report it out. 
I hope that in doing so they recognize that our legislative committees 
are still today, with one notorious exception, to the general principle 
that this isa government of laws and not men. Perhaps then we can 
have some restraints upon these committees. 

Mr. Scorr. Mr. Maslow, I would like to thank you on behalf of the 
committee for a very helpful and very learned presentation. 
I defer now to Judge Chenoweth. 

Mr. Cnenowern. I am sorry I had to leave during part of your 
statement. I see that you devoted a great deal of time and attention 
to this statement, and that you have given a great deal of study to 
this question. I was curious as to what precipitated your interest. 

Mr. Mastow. I was asked to do an article for a law journal. In 
the course of the article I developed an interest in the subject mat- 
ter. That is one reason. The second reason is that the legislative 
committees have come to play a much greater part in our lives than the 
other protections of the Bill of Rights. We have provisions in the 
Bill of Rights that today are obsolete. a provision, for example, about 
quartering soldiers and so forth. We have a provision for trial by 
jury which extends to a suit involving $20. And yet the rights that 
today were not thought of in 1787 now are without protection. 

Mr. Curnowetru. What is your general observation on congressional 
hearings? Is your concern over protection of the witness or preserv- 
ing the prestige of Congress and respect for its Members, or what is 
your great apprehension over this whole matter ? 

Mr. Mastow. Perhaps I made the statement while you were out of 
the room. I said there were three interests to be protected: One 
was the interest of the legislature, the Congress. Then we think that 
investigation is an indispensable function of Congress and that were 
that. function to be denied it, Congress would become as impotent as 
the French bible. 

Mr. CurnowerH. Was there any effort to deny it? 
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Mr. Mastow. No, but I have heard criticism expressed that any 
effort to devise a code of procedures will strip Congress of its power 
to investigate. 

Mr. CuenowerH. Do you think we ought to have a code of 
procedures Q 

Mr. Mastow. Yes. 

Mr. Cuenowernu. Do you think we ought to have formal, set rules 
of procedure to govern all congressional committees? Which would 
put committees in sort of a straitjacket ? 

Mr. Mastow. No, by all means. I don’t think we ought to put 
them in a straitjacket. But just as we have rules adopted by the 
House, affecting Congressmen, and they are not in straitjackets, I 
think we can have rules governing congressional committees. 

Mr. Curnowern. You think that an “attorney who appears before 
the Ce committees should have to study up on the rules 
of proc edure before he goes in with his client ? 

Mr. Masvow. If he doesn’t, he will be giving his client poor service. 

Mr. CuenowerH. You now have one committee with a code of its 
own. 

Mr. Mastow. What I am suggesting is one code with minimum 
standards. Each committee if it wants to can then go further. But a 
witness who appears before the Velde committee is given with the 
subpena a copy of the rules. 

Mr. Cuenowetu. What do you think of these rules? 

Mr. Mastow. They are the first of faltering steps along a long 
road. 

Mr. Curnowetu. Do you think they are desirable ? 

Mr. Mastow. Desirable but in: idequ: ute. 

Mr. Curenowern. Inadequate for whom ? 

Mr. Mastow. Inadequate from the viewpoint of the public, from 
the viewpoint of the committee, from the viewpoint of the witness. 
They don’t protect any of the three interests properly. I am not here 
merely to preserve or protect the witness. If the public loses con- 
fidence in the fairness of the committee, it pays no attention to its find- 
gs or reports. 

Mr. Cuenowern. You think committees have been unfair, do you? 

Mr. Mastow. Yes, I do. 

Mr. Cnuenowetu. Give us some examples. 

Mr. Mastow. Well, I am going to give you one example: It involves 
the House Committee on Un-American Activities. They took testi- 
mony in executive session last July. In September the testimony was 
made public. The testimony was made by an ex-Communist. In his 
testimony be charged that two dead rabbis, Rabbi Steven S. Wise 
and Rabbi Julian Magnus had 30 years ago been taking instructions 
from the Communist Party. That testimony was made. publie with- 
out any effort to cross-examine the witness, to determine what was the 
basis of his charge, to see whether it was inherently probable, to notify 
the family of Rabbi Wise, and despite the fact that published writings 
of this ex-Communist, his own books, indicated that he believed that 
Rabbi Wise was an anti-Communist. Despite that, this committee 
allowed that accusation to be made public, immunized the witness 
from a libel suit, and did damage to persons who were not in a pos!- 
tion to defend themselves. 

Mr. Cuenowetn. No code would protect you from that, would it ? 
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Mr. Mastow. Yes. 

Mr. CHEenowetu. How would you do it? 

Mr. Mastow. If you provide, for example, that executive session 
testimony cannot be released except (@) with the approval of the 
majority of the committee, and (b) where a person therein is defamed 
he shall be given an opportunity to meet the defamation before the 
testimony is ‘released, you will minimize such episodes. I am not say- 
ing that merely putting these rules down means that we are going to 
have millenium in a biennium, but nevertheless, these are ways in 
which we can minimize the risks, Just as there are miscarriages of 
justice in courts that have elaborate sets of rules, at the same time 
public confidence in investigations will increase, and in the findings 
and reports of these committees. If I believed that these rules would 
hamstring a committee, I would be the last person to offer them. But 
there is testimony from persons who have operated under these rules. 
Congressman Keating, when he was chairman of a subcommittee of 
the House Judici lary, ‘T believe it was, devised a series of rules, and he 
has testified before this subcommittee that far from hampering, these 
rules facilitated the operations of his committee. Senator Kefauver, 
who conducted a memorable investigation, has testified that rules are 
desirable and his committee in its final report came out with a series 
of rules. 

Mr. Curnowernu. You understand, we are dealing only with the 
House here. We have nothing to do with the Senate. 

Mr. Mastow. I understand that. 

Mr. Cuenowetu. Has the Senate adopted any such rules? 

Mr. Mastow. One committee has. The McCarthy subcommittee. 

Mr. Cuenowern. They have rules? 

Mr. Mastow. They have rules. 

Mr. Scorr. We have been careful not to mention any Members of the 
other body because under application of these proposed rules such a 
Member would have a right to come over here and testify and we would 
would not want them to take over here. 

Mr. Mastow. Except this, Mr. Representative, the rules only apply 
when sworn testimony is taken and therefore the ordinary type of leg- 
islative hearing in which a witness testifies about a bill and is almost 
never under oath would never come under these rules. They would 
apply only to testimony under oath, so it would not interfere with the 
legislative hearings. 

‘Mr. Cuenowern. Committee hearings are not quasi-judicial, are 
they? Committees do not even have the power to punish for contempt. 

Mr. Mastow. It has the power to recommend to the House to punish 
for contempt. 

Mr. Cuenowertu. It doesn’t even have the power to protect itself 
from a hostile or belligerent witness. 

Mr. Mastow. They do. 

Mr. Cuenowerrn. Chairmen of these committees say not. They 
ive not been doing it. 

Mr. Mastow. They can. 

Mr. Cuenowern. What can they do? 

Mr. Mastow. They can recommend to the House. 

Mr. Cuenowern. That is a long procedure. I mean the direct 
contempt where a witness in the hearing expresses his utter contempt 
for the committee and expresse it in no uncertain terms. The Mem- 
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bers should not sit there and take this abuse, and chairmen of these 
committees tell us they have no suthority to hold the witness in 
contempt. 

Mr. Mastow. Well, alongside of this code of procedures, I would 
adopt the bill proposed te give them a statutory power to punish for 
contempt as well. 

Mr. Cuenowern. You would give that power to committees ? 

Mr. Mastow. Yes. 

Mr. Cuenowern. You want to more or less clothe them with judi- 
cial process ¢ 

Mr. Mastow. The word judicial is too broad a word. If a person 
stands to lose his reputation and his job, I don’t know why we think 
that the bill of rights loses all of its validity after it was adopted and 
should not be applied to new situations. Where persons are really in 
jeopardy of liberty, of re put: ition, and everything else, I would suggest 
th at they are entitled to element: uy safeguards, and the committee 
has ree ognize <d that. 

Mr. Cuenowetn. No code is going to provide the protection, as I 
see it. What group are you talking about, that is going to have their 
jobs taken away from them? 

Mr. Mastow. Here is Bishop Oxnam, for example. The House 
Committee on Un-American Activities circulates material from its 
files which gives the impression that this man was a Communist front, 
a Communist sympathizer, or a fellow traveler or dupe of the Commu- 
nists, which injures him in his reputation and in his profession. 

Mr. Cuenowern. Under the code they could not do that ? 

Mr. Mastow. No, under the provision that I suggested, confidential 
material in the files of the committee should be as confidential as corre- 
sponding material in the FBI files. That is no way to release mate- 
rial, If they believe that Bishop Oxnam is a C ommunist, then the 
way to do this is to have a private hearing, get the accusers down, call 
him weer n, and then havea public hearing. 

Mr. Crenowernu. You think you coul 1 keep such information out 
of che newspaper, do you? 

Mr. Mastow. The Jenner committee does. May I take one second 
and read from their re port ¢ 

Mr. Crenowetu. I find there is not very much off the record in 
bide wre pai when you have these committees that are supposed to 

doing something very hush-hush and off the record. You go home 
a at evening and pick ap a copy of the paper and it is all there. 

Mr. Mastow. This is from one of the reports of the Jenner sub- 
committee: 

Recognizing that in the absence of an admission only sworn testimony of 
someone formerly among the ranks of the Communist Party can be evidence of 
another Communist membership, the subcommittee took in executive session 
the testimony of responsible ex-Communists and reliable Government agents, 
even before the person identified was subpenaed . This testimony was not made 
public in any case until the persons so identified as Communists were given an 
opportunity in private session to controvert or deny the evidence. After these 
sessions, the educators were also called before the subcommittee also in private 
session and asked about the details of the evidence, and their refusal to deny or 
controvert the evidence was followed by open hearings. The subcommittee felt 
that such a method was the most responsible procedure of exposing those who are 
Communists 

Mr. Curenowetu. They are doing that without a code? 

Mr. Mastow. That is right. 
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Mr. Cnenowetu. You don’t need a code then to protect the rights 
of ae 

Mr. Mastow. Some committees will do that without a code. Some 
committees when they have a code will violate it. You are not going 
to guarantee fairness and decency if you have a code. Anyone who 
thinks so is de sluding himself. Nevertheless, there are certain safe- 
guards that can be established. We did not start out with a first bill 
of rights. We established one right and then another right. And if 
you start establishing the right of a counsel, the right to have a tran- 
script—— 

Mr. Cuenowetu. They can have counsel now. 

Mr. Mastow. They don’t have it by right, and some committees 
have denied it. 

Mr. Cuenowetn. The counsel is not permitted to address the com- 
mittee, is he? 

Mr. Mastow. No. 

Mr. Cuenowetu. What is the counsel there for ? 

Mr. Mastow. Let’s see. Here is what he should be there for, and 
here is what we suggest in our model code. He is there first to advise 
his client in private conference on any legal matters that come up, 
not to coach him to give answers but to advise him on constitutional 
questions. Secondly, I think he ought to have a right to object not to 
queminone but to procedures that violate those rights of his client. 

Suppose, for example, they put the television on or they put the 
cameras With glaring klieg lights and he says his client cannot testify 
on that. He has a right to object. Incidentally, one court has held 
that a witness is not compelled to testify in the light or other dis- 
advantageous distractions. 

Mr. Cuenowetu. What is your opinion on television? You men- 
toined the Kefauver hearings. Were you present at the New York 
hearings ¢ 

Mr. Mastow. No, I was not. I think the best way of handling this 
problem is the one suggested in the Scott resolution, not to deny ‘them 
completely but to give the witness the option of whether the glare of 
publicity shall be had. 

Mr. Scorr. That is the difference in what Colonel Riegelman said 

few minutes ago, in which he favored the complete prohibition of 
television. 

Mr. Mastow. In the final report of the Kefauver committee he sets 
forth what they think are the procedural safeguards for television. 
It has been pointed out, for example, that in the U. N. in their publie 
halls, when they televise they have noiseless cameras and soundproof 
rooms without any extra light and there is no distraction from the 
witness and no disturbances. If you take care of the problem of the 
commercial sponsorship and of trying to fight a hearing into an over- 
precise schedule, those are some of the problems that have to be worked 
out. But I think it would be a mistake to stop this medium from de- 
veloping by a flat prohibition without some more expe ‘rimenti ition. 
By the way, this code is not a statute. If you find after a year’s opera- 
tion that you don’t like a particular provision, the House by a simple 
re ge can change it. 

Mr. Cuenowetn. When did you first come to the conclusion that 
some such code was desirable or necessary ¢ How long have you prac- 
ticed law? 
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Mr. Mastow. Since 1931. 

Mr. Cuenowetru. When did you begin to take an interest in this 
matter ¢ 

Mr. Mastow. Well, I took an interest even before I was admitted to 
the bar. I recall some of the investigations of the 1920’s when people 
like Whetmore was talking about the senatorial debauches, and when 
there was a great deal of criticism of the Teapot Dome investigation 
and soon. In the 1930's, as well, there was criticism of the lobbying 
investigations of Senator Black and the Carraway committee. 

Mr. Cuenowetnu. This is not anything new, then 4 

Mr. Mastow. No. There has been criticism of these investigations 
every time they have become active. In 1923, Felix Fr: ankfurter, who 
was then a professor at Harvard, wrote an article in which he dis- 
cussed the current criticism of congressional investigations. It has 
merely been that we now have more investigations than we have ever 
had before in our country’s history. 

Mr. Cuenowern. Do you think the general tone of the investiga- 
tions has improved in the recent past ? 

Mr. Mastow. I say some committees have been notorious offenders. 
I certainly do not make a blanket indictment of all congressional in- 
vestigation committees. 

Mr. Cuenowernu. Of what? 

Mr. Mastow. Of decent and fair procedures. It would seem to me 
that the least the witness is entitled to when he testifies under oath 
before a congressional committee is to be treated with respect. At 
least the same kind of respect that he shows to the committee. 

Mr. Cuenowetu. Do you think they always show respect for the 
committee / 

Mr. Mastow. When the y don’t, the y should be punished both ways. 

Mr. Cuenowern. We heard from the House Committee on Un- 
American Activities, that some of the things that went on there were 
certi ey contemptuous. 

Mastow. | am not holding brief for the witnesses who appear 
iis the committees. If they are in contempt, they should be 
punished. But the House has the right to punish them. They have 
punished before people who made disturbances in the gallery. I would 
agree that there ought to be a st: tutory punishment to be contemp- 
tuous, and let the courts decide. But I think when you say a code of 
procedures, it depends on what goes into a code. You might start with 
only 2 or 3} things. You might start with first there must be an ac- 
curate transcript. That certainly does not hurt anybody, and the right 
to counsel, and the executive session must be kept secret. And then 
build on. I think, as a matter of fact, the country is ready for much 
more than that. I think that these codes will not hamper a committee. 
This committee is in a position now of being able to steer that course 
of de Sev nt along a good path. 

Mr. Cuenowern. That is all. 

Mr. Scorr. Thank you very much, Mr. Maslow. 

We will call Dr. Blake. I understand he has a plane to catch. Dr. 
Blake, of the National Council of Churches of Christ in the United 
States, who is appearing in lieu of Mr. Charles C. Parlin. 
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STATEMENT OF DR. EUGENE C. BLAKE, PHILADELPHIA, PA., AP- 
PEARING ON BEHALF OF THE NATIONAL COUNCIL OF CHURCHES 
OF CHRIST IN THE UNITED STATES OF AMERICA 


Dr. Buaxe. For the record, I am Eugene Carson Blake of Philadel- 
phia, Pa., an ordained minister in the Presbyterian Church of the 
United States of America, and in the general assembly of that church. 
I am a member of the general board of the National Council of the 
Churches of Christ in the United States of America, and a member of 
its committee on the maintenance of American freedom. 

I should like to express on behalf of Mr. Parlin his great regret, par- 
ticularly and personally to you, Mr. Chairman, in that his doctor has 
prevented him from coming. You will be happy to know that he 
encourages us to think that it is not long nor serious. 

Mr. Scorr. Iam glad to hear it. Mr. Parlin has been an old friend of 
mine since 1919. 

Dr. Brake. He asked me also to assure you that if there were any- 
thing that resulted from this hearing that he later could do for you or 
the committee, that he could de ve ry happy to come to Washington 
and to do anything that he possibly could for them. 

This statement, [ believe, with its exhibits, has been made available 
to members of the committee. The statement as printed, and corrected, 
is my statement, except for a change necessitated by the fact that I am 
giving it rather than Mr. Parlin in one particular place. House Reso- 
lution 447 and other bills which have been introduced in the House and 
in the Senate are to be commended for their attempt to protect and 
implement the system of congressional investigations, which through- 
out our Nation’s history have played such an important part, and at 
the same time to protect the rights of individuals and thus eliminate 
current abuses. My remarks w ill be directed primarily to the practice 
of releasing “information from the files,” a practice which is, I believe, 
followed by only one investigating committee, namely the House Com- 
mittee on Un-American Activities. 

Deeply concerned by certain actions of congressional investigating 
committees, the National Council of Churches in March 1953 created 
a committee on the maintenance of American freedom, and instructed 
it to “watch developments which threaten the freedom of any of our 
people or their institutions, whether through denying the basic right 
of freedom of thought, through Communist infiltration or wrong 
methods of meeting that infiltration.” A copy of the resolution creat- 
ing the committee and a list of the committee’s membership are here- 
with submitted. I believe that you have those, and I have copies for 
the record here. 

(The material referred to follows:) 


BAPTISTS WARN AGAINST RECKLESS CONGRESSIONAL PROBERS 
By Religious News Service 


WaAsHINGeTON, D. C.—The Baptist joint committee on public affairs warned 
here that reckless congressional investigators might help promote communism 
rather than eliminate it from American life. 

The committee, which represents six major national Baptist bodies with 17 
million members, adopted a resolution urging a wise limitation on the powers of 
those who would investigate in the schools or in the churches. 
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Also approved at the committee’s semiannual national meeting was a state- 
ment criticizing the proposed constitutional amendment limiting treatymaking 
power. Senator John W. Bricker, Republican of Ohio, is sponsoring the 
amendment. 

Speaking of congressional probes, the Baptist group declared : 

“Investigations of the Voice of America and the threatened investigation of 
churches and ministers have brought about legitimate concern on the part of 
thoughtful people in every section of the country. 

“Danger may arise from the reckless use of power by men who, by their 
methods, may come to be the tool for the promotion of communism rather 
than a means of eliminating Communists from any harmful connection or posi- 
tion with our Government.” 

Baptists do not question the right and duty of Congress to investigate, said 
the committee, but “even congressional committees are obligated to recognize 
the rights of the people provided in the Bill of Rights.” 

“When responsible commentators, eminent ministers, along with thoughtful 
editors, come forth to assail the motives and to point out the dangers involved 
in the methods being employed by congressional investigation committees, the 
American people who love freedom do well to be on the alert.” 

The committee said that in some countries the people have been robbed of their 
liberties by dominating groups from within, rather than forces from without. 

“We would express the conviction that the great body of our American people 
have not gone communistic and that wise limitation should be placed upon the 
powers of those w ho would investigate in the schools or in the churches.” 

In its resolution on the Bricker amendment, the committee warned that the 
proposal would prevent us from participating in any kind of disarmament plan 
or any international control of atomic energy. 

The Baptists also said the amendment would make it hard for the United 
States to work with the United Nations and would prevent effective continuance 
of the reciprocal trade program 

“Since we feel that the U. N. is at present our best instrument for peace, and 
that the passage of this amendment would seriously hinder our Government’s 
efforts toward world understanding and peace,” the committee said, “we there- 
fore urge our people to give this matter prayerful study and then proceed to take 
effective action.” 

The committee reaffirmed its support of the point 4 program of technical 
assistance to underdeveloped areas of the world and asked that the program 
not be jeopardized by an unimaginative determination to cut Government ex- 


penditures abroad regardless of consequences. 
As Christians,” the Baptists declared, “we are not only concerned with 
preserving our free institutions in a free society, but we are also concerned 


with human need wherever it is to be found.” 





QUAKERS ENDORSE PRESBYTERIAN STAND ON COMMUNISM PROBES 
By Religious News Service 


PHITADELPHIA.—The Philadelphia General Meeting of Friends endorsed a 
recent statement by the general council of the Presbyterian Church in the United 
States of America scoring methods of congressional committees probing 
communism 

It was one of the few times that the Quakers have given blanket approval to 
the statement of another Protestant body. 

The Presbyterian declaration had warned that excessive preoccupation with 
the menace of communism may leave the United States open to the evil of 


fascism. 


MESSAGE FrRoM CoUNCIL Or BISHOPS 


(St. Simon’s Island, Ga., December 11, 1953) 


Twelve eventful years have passed since the Council of Bishops of the 
Methodist Church was assembled for its semiannual session at this beautiful 
and historic place, scene of the Oglethorpe Colony and intimately associated 
with the early ministry of John and Charles Wesley. , 

While the council was then in session the tragedy of Pearl Harbor forced 
America into a conflict that had already engulfed a large part of the world. 





LEGISLATIVE PROCEDURE 193 


During the present session, more than a decade later, the President of the 
United States has spoken words to the peoples of the world that may be no 
less significant than the events of Pearl Harbor. The appeal of this Christian 
statesman makes us deeply conscious that the struggle is not yet ended; that 
the issue is still joined between the might of the oppressor and the forces of 
freedom and that the way out of the present conflict is by a common agree- 
ment among the nations that our capacity to destroy—and in particular the 
newly discovered secrets of the atom—may be used instead to serve mankind, 
thus making effective in our modern world the idealism of an ancient prophet 
who spoke of turning swords into plowshares and spears into pruning hooks 
We heartily commend and endorse the President’s deliverance 

It has been the conviction of the Methodist Church for years, never held 
more strongly than now, that the right to be free implies not only the freedom 
of the body, but also the freedom of the mind and the freedom of the spirit. 

In this time of fear and irresponsible accusation, areas of freedom of speech 
and thought are being narrowed all over the world. In Communist lands 
thought-control uses the techniques of absolute censorship, spying of secret 
police, torture, imprisonment, and death. 

In our land when we protest against such types of control, self-appointed 
guardians of the liberty we want for ourselves and all men may, by the 
calling of names, unfounded accusations, and the assertion of guilt by asso 
ciation, destroy the priceless heritage they claim to defend In the United 
States today there are people—some of them in our church-—who are being 
made to believe false statements about their leaders until the human mind is 
filled with suspicion and the human spirit is shackled. 

In such an atmosphere, suspicion becomes fear, fear becomes hatred, and 
hatred sets a man against his neighbor, friend, and brother. 

We deplore unproved assertions that the Protestant ministry is honeycombed 
with disloyalty. We are unalterably opposed to communism, but we know that 
the alternative to communism is not an American brand of fascism, Our time 
honored and self-authenticated procedures for determining guilt and disloyalty 
can so easily be discarded in fanatical investigations ; we must oppose those who 
in the name of Americanism employ the methods of repression, who speak with 
the voice of democracy but whose hands are the hands of tyranny. 

Victory over communism belongs to the triumph of spiritual idealism which 
has made our Nation and given it any leadership it merits among the nations 
of the world. The President of the United States in a compelling speech last 
spring emphasized that victory over communism is possible only through a 
great spiritual movement. 

In the continuing conflict between freedom and totalitarianism, religion has 
been and is the unfailing bulwark of freemen. Faith in the sovereign good- 
ness of God and in the inherent dignity of man has sustained in the people of 
every nation who have dared to stand for moral right and have refused to 
surrender their dreams for universal peace. This simple and stalwart faith 
lingers in the souls of unnumbered millions, though sometimes half-buried 
beneath our fears and selfish interest. 

The most pertinent need of this hour is a spiritual reawakening and a turning 
to Almight God. We therefore call upon the church to proclaim the evangel 
of Jesus Christ with renewed confidence and insistence in the face of every 
opponent, and to interpret its relevance to the fears and problems that confront 
us. We call upon our people that they remember the rock out of which they 
are hewn; that they hold fast their Christian heritage; that they stand steadfast 
against every attempt to shackle the human spirit; and that, with humble mind 
and dedicated life, they pray and labor with all who confess the lordship of 
Christ to the end that all men may be redeemed by his grace and his Kingdom 
may be established on the earth. 


A LETTER TO PRESBYTERIANS CONCERNING THE PRESENT SITUATION IN OuR COUNTRY 
AND IN THE WORLD 


Unanimously adopted by the General Council of the General Assembly of the 
Presbyterian Church in the United States of America, October 21, 1953 


Drak FELLOW PRESBYTERIANS: The General Council of the Presbyterian Church 
in the United States of America is instructed under the constitution of the 
church, “to cultivate and promote the spiritual welfare of the whole church,” 
and “to correspond with and advise the general councils of presbyteries * * *” 
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Profoundly concerned about the present situation in our country and the world, 
the council addresses itself to fellow Presbyterians through the presbyteries 
and the ministers and officers of the congregations. In doing so it is guided by 
the historic witness of our church and the deliverances of successive general 
assemblies. The council hopes that the following statement may help to clarify 
certain important problems and at the same time initiate a process of thought 
by which our church can contribute toward their solution. 

The 165th general assembly made the following pronouncement for the guidance 
of Presbyterians: “All human life should be lived in accordance with the prin- 
ciples established by God for the life of men and of nations. This is a tenet of 
Biblical religion. It is also a basic emphasis in our Presbyterian heritage of 
faith 

“As individuals and as a group, Christians are responsible for adjusting their 
thought and behavior to those everlasting principles of righteousness which God 
has revealed in Holy Scripture. It is no less their responsibility as citizens of 
their nation, to seek as far as their influence may extend, to bring national life 
and all the institutions of society into conformity with the moral government of 
God, and into harmony with the spirit of Jesus Christ.” 

In full accordance with this deliverance, the general council would share with 
our church constituency the following thoughts: 

Things are happening in our national life and in the international sphere 
which should give us deep concern. Serious thought needs to be given to the 
menace of communism in the world of today and to the undoubted aim on the 
part of its leaders to subvert the thought and life of the United States. Ever- 
lasting vigilance is also needed, and appropriate precautions should be constnatly 
taken, to forestall the insidious intervention of a foreign power in the internal 
affairs of our country. In this connection congressional committees, which are an 
important expression of democracy in action, have rendered some valuable serv- 
ices to the Nation 

At the same time the citizens of this country, and those in particular who are 
Protestant Christians, have reason to take a grave view of the situation which 
is being created by the almost exclusive concentration of the American mind upon 
the problem of the threat of communism 

Under the plea that the structure of American society is in imminent peril of 
being shattered by a satanic conspiracy, dangerous developments are taking place 
in our national life. Favored by an atmosphere of intense disquiet and suspicion, 
a subtle but potent assault upon basic human rights is now in progress. Some 
congressional inquiries have revealed a distinct tendency to become inquisitions, 
These inquisitions, which find their historic pattern in medieval Spain and in the 
tribunals of modern totalitarian states, begin to constitute a threat to freedom 
of thought in this country. Treason and dissent are being confused. The shrine 
of conscience and private judgment, which God alone has a right to enter, is 


being invaded. Un-American attitudes toward ideas and books are becoming 
current. Attacks are being made upon citizens of integrity and social passion 


which are utterly alien to our democratic tradition. They are particularly alien 
to the Protestant religious tradition which has been a main source of the free- 
doms which the people of the United States enjoy. 

There is something still more serious. A great many people, within and with- 
out our Government, approach the problem of communism in a purely negative 
way. Communism, which is at bottom a secular religious faith of great vitality, 
is thus being dealt with as an exclusively police problem. As a result of this 
there is growing up over against communism a fanatical negativism. Totally 
devoid of a constructive program of action, this negativism is in danger of lead- 
ing the American mind into a spiritual vacuum. Our national house, cleansed 
of one demon, would invite by its very emptiness, the entrance of seven others. 
Tn the case of a national crisis this emptiness could, in the high sounding name 
of security, be occupied with ease by a Fascist tyranny. 

We suggest, therefore, that all Presbyterians give earnest consideration to the 
following three basic principles and their implications for our thought and life. 


I. THE CHRISTIAN CHURCH HAS A PROPHETIC FUNCTION TO FULFILL IN EVERY 
SOCIETY AND IN EVERY AGE 


Whatever concerns man and his welfare is a concern of the church and its 
ministers. Religion has to do with life in its wholeness. While being patrioti- 
cally loyal to the country within whose bounds it lives and works, the church 
does not derive its authority from the nation but from Jesus Christ. Its su- 
preme and ultimate allegiance is to Christ, its sole Head, and to His Kingdom, 
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and not to any nation or race, to any Class or culture. It is, therefore, under 
obligation to consider the life of man in the light of God's purpose in Christ for 
the world. While it is not the role of the Christian church to present blueprints 
for the organization of society and the conduct of government, the church owes 
it to its own members and to men in general, to draw attention to violations of 
those spiritual bases of human relationship which have been established by God. 
It has the obligation also to proclaim those principles, and to instill that spirit, 
which are essential for social health, and which form the indispensable founda- 
tion of sound and stable policies in the affairs of state. 


Il. THE MAJESTY OF TRUTH MUST BE PRESERVED AT ALL TIMES AND AT ALL COSTS 


Loyalty to truth is the common basis of true religion and true culture. De- 
spite the lofty idealism of many of our national leaders, truth is being subtly and 
silently dethroned by prominent public figures from the position it has occupied 
hitherto in our American tradition. The state of strife known as cold war, in 
which our own and other nations, as well as groups within nations, are now 
engaged, is producing startling phenomena and sinister personalities. In this 
form of warfare, falsehood is frequently preferred to fact if it can be shown to 
have greater propaganda value. In the interests of propaganda, truth is de- 
liberately distorted or remains unspoken. The demagog, who lives by propa- 
vanda, is coming into his own on a national scale According to the new 
philosophy, if what is true “gives aid and comfort” to our enemies, it must be 
suppressed. Truth is thus a captive in the land of the free. At the same time, 
and for the same reason, great words like “love,” “peace,” “justice,” and “mercy,” 
and the ideas which underlie them, are becoming suspect. 

Communism, as we know to our sorrow, is committed on principle to a 
philosophy of lying; democracy, in fighting communism, is in danger of succumb- 
ing, through fear and in the name of expediency, to the selfsame philosophy. 
It is being assumed, in effect, that, in view of the magnitude of the issues at 
stake, the end justifies the means. Whatever the outcome of such a war, the 
moral consequences will be terrifying. People will become accustomed to going 
through life with no regard for rules or sanctities. 

A painful illustration of this development is that men and women should be 
publicly condemned upon the uncorroborated word of former Communists. 
Many of these witnesses have done no more, as we know, than transfer their 
allegiance from one authoritarian system to another. Nothing is easier for 
people, as contemporary history has shown, than to make the transition from 
one totalitarianism to another, carrying their basic attitudes along with them. 
As a matter of fact, the lands that have suffered most from communism, or 
that are most menaced by it today, Russian and Italy, for example, are lands 
which have been traditionally authoritarian in their political or their religious 
life. And yet the ex-Communists to whose word congressional committees ap- 
parently give unqualified credence are in very many instances people whose 
basic philosophy authorizes them now, as in the past, to believe that a lie in a 
sood cause is thoroughly justified. 


III. GOD'S SOVEREIGN RULE IS THE CONTROLLING FACTOR IN HISTORY 


We speak of “This nation under God.” Nothing is more needed today than 
to explore afresh and to apply to all the problems of thought and life in our 
generation, what it means to take God seriously in national life. There is an 
order of God. Even in these days of flux and nihilism, of relativism and ex- 
pediency, God reigns. The American-born poet, T. S. Eliot, has written these 
prophetic words: 

“Those who put their faith in worldly order 
Not controlled by the order of God, 

In confident ignorance, but arrest disorder, 
Make it fast, breed fatal disease 

Degrade what they exalt.” 

Any attempt to impose upon society, or the course of history, a purely man- 
made order, however lofty the aims, can have no more than temporary success. 
Social disorder and false political philosophies cannot be adequately met by 
police measures, but only by a sincere attempt to organize society in accordance 
with the everlasting principles of God’s moral government of the world. It is, 
therefore, of paramount importance that individuals, groups, and nations should 
adjust themselves to the order of God. God’s character and God's way with 
man provide the pattern for man’s way with his fellow man. 
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That we have the obligation to make our Nation as secure as possible, no one 


can dispute. jut there is no absolute security in human affairs, nor is security 
the ultimate human obligation. A still greater obligation, as well as a more 


Strategic procedure, is to make sure that what we mean by security, and the 
methods we employ to achieve it, are in accordance with the will of God. Other- 
Wise, any human attempt to establish a form of world order which does no more 
than exalt the interest of a class, a culture, a race, or a nation, above God and 
the interests of tke whole human family, is foredoomed to disaster. Ideas are 
on the march, forces are abroad, whose time. has come. They cannot be re- 
pressed and they will bring unjust orders to an end. In the world of today all 
forms of feudalism, for example, are foredoomed. So too are all types of im- 
perialism. The real question is how to solve the problems presented by these 
two forms of outmoded society in such a way that the transition to a better 
order will be gradual and constructive 

Let us frankly recognize that many of the revolutionary forces of our time are 
in great part the judgment of God upon human selfishness and complacency, 
and upon man’s forgetfulness of man. That does not make these forces right; 
it does, however, compel us to consider how their driving power can be channeled 
into forms of creative thought and work. History, moreover, makes it abund- 
antly clear that wherever a religion, a political system or a social order, does 
not interest itself in the common people, violent revolt eventually takes place. 

On the other hand, just because God rules in the affairs of men, communism 
as a solution of the human problem is foredoomed to failure. No political order 
can prevail which deliberately leaves God out of account. Despite its pretention 
to be striving after “liberation,” Communism enslaves in the name of freedom. 
It does not know that evil cannot be eradicated from human life by simply 


changing a social structure. Man, moreover, has deep spiritual longings which 
communism cannot satisfy The communists order will eventually be shattered 
upon the bedrock of human nature, that is, upon the basic sins, and the abysmal 
needs, of man and society For that reason communism has an approaching 


rendezvous with God and the moral order 

Nevertheless, Communists, Communist nations and Communist-ruled peoples, 
should be our concern In hating a system let us not allow ourselves to hate 
individuals or whole nations. History and experience teach us that persons 
and peoples do change. Let us ever be on the lookout for the evidence of change 
in the Communist world, for the effects of disillusionment, and for the presence 
of a God-implanted hunger. Such disillusionment and hunger can be met only 
by a sympathetic approach and a disposition to listen and confer. 

There is clear evidence that a post-Communist mood is actually being created 
in many parts of Europe and Asia. Let us seek to deepen that mood. Let us 
explore afresh the meaning of mercy and forgiveness and recognize that both 
ean have social and political significance when they are sincerely and oppor- 
tunely applied 

Let us always be ready to meet around a conference table with the rulers of 
Communist countries. There should be, therefore, no reluctance to employ the 
conference method to the full in the settling of disputes with our country’s 
enemies. Let us beware of the cynical attitude which prevails in certain official 
circles to regard as a forlorn hope any negotiated solution of the major issues 
which divide mankind. 

In human conflicts there can be no substitute for negotiation. Direct personal 
conference has been God’s way with man from the beginning. “Come, now, 
and let us reason together,’ was the word of God to Israel through the Prophet 
Isaiah. We must take the risk, and even the initiative, of seeking face-to-face 
encounter with our enemies. We should meet them officially, whatever their 
ignominious record, and regardless of the suffering they may have caused us. 
We too have reasons for penitence and stand in need of forgiveness. In any case, 
talk, unhurried talk, talk which does not rule out in advance the possibility 
of success, talk which takes place in private, and not before reporters or micro- 
phones or television, is the only kind of approach which can lead to sanity and 
fruitful understanding. Let the process of conference be private, but let its con 
clusions, its complete conclusions, be made public. 

In this connection such an organization as the United Nations is in harmony 
with the principles of God’s moral government. American Presbyterians should 
remember with pride that it is the successor of a former organization which was 
the creation of a great American who was also a great Presbyterian. While the 
United Nations organization is very far from perfection and it functions today 
under great handicap, it is yet the natural and best available agent for inter- 
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national cooperation and the settlement of disputes among nations. It is 
imperative, therefore, that it be given the utmost support. It stands between 
us and war. 

While we take all wise precautions or defense, both within and outside our 
borders, the present situation demands spiritual calm, historical perspective, 
religious faith, and an adventurous spirit. Loyalty to great principles of truth 
and justice has made our nation great; such loyalty alone can keep it great 
and ensure its destiny. 

May God give us the wisdom and courage to think and act in accordance with 
His Will. 

With fraternal greetings, 

THE GENERAL COUNCIL OF THE PRESBYTERIAN CHURCH 
IN THE UNITED STATES OF AMERICA, 


JoHN A MACKAY, Chairman, 
GLENN W. Moore, Secretary 
OcTOBER 21, 1953. 


PASTORAL LETTER ISSUED BY THE HOUSE oF BISHOPS ASSEMBLED IN WILLIAMSBURG, 
VA., NOVEMBER 12, 1953 
“Whenever the House of Bishops shall put forth a Pastoral Letter, it shall be 
the duty of every minister having a pastoral charge to read it to his congrega- 
tion on some occasion of public worship on a Lord’s Day, not later than 1 
month after the receipt of the same.”’—Canon 45, Sec. 2 (f). 


We, your bishops in council assembled, greet you in the Name of the Lord 
Jesus Christ. Since the pastoral is by cannon directed to be read to all con- 
gregations on a Lord’s Day, we rejoice in the privilege of speaking to you as 
members of God’s redeemed family through whom Christ offers His love and His 
saving power to the world. 


OUR NATIONAL HERITAGE AND RESPONSIBILITY 


Meeting here in historic Williamsburg, we are reminded anew of our national 
heritage and of our responsibility. To these shores in 1607 came a little com- 
pany of brave men ready to suffer hardships and face unknown dangers. With 
material resources the poverty of which we can scarcely grasp, but sustained by 
a vision of freedom and with a firm conviction in the power of God to uphold 
them in their endeavor, they laid the foundations of this Nation 

Under God this Nation grew and prospered, and if today it be great and strong, 
as nations are counted strong, we know that the greatest factor in bringing her 
preéminence has been not alone the multitudes brought here from other lands, not 
alone our resources, or our industrial skills, but the faith of our fathers. If we 
are to remain strong and discharge our obligations to the peoples of the earth we 
can best do so by renewing our faith. A faith which will restore self-reliance, 
personal responsibility, a conscience about debts, a disinterested love of country 
so characteristic of those in our Armed Forces, and a determination to be satisfied 
with life’s essentials. 

THE STATE OF THE CHURCH TODAY 


As we review the state of the church today, there are causes for thanksgiving. 
The gain in communicant strength has been steady and continuous, and the in- 
crease, while small, exceeds the percentage of growth of the population of our 
country. In the field of Christian education and laymen’s work, notable advances 
have been made. The number of fit men who are offering themselves for the min- 
istry is encouraging, but it is obvious that the increase must continue. 

As we look at Christianity both at home and abroad, there is further cause for 
thanksgiving. In the United States membership in the Christian Churches has 
continued to advance at an encouraging rate. Surely this must have some 
significance for the churches in our land for unto whomsoever much is given, of 
him shall much be required. 

In spite of great losses in certain areas, Christianity is stronger numerically 
and more widespread geographically than at any other time in history. With its 
roots struck deep in every continent, it has continued to advance in the face of 
the calamities of two great world wars and of unrelenting oppression in all Com- 
munist countries. Even behind the Iron Curtain the Christian life continues 
as men acknowledge Jesus as Lord and Christ. Our Christian faith has sur- 
vived and will survive. 
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FORCES INIMICAL TO CHRISTIANITY 


With these causes for encouragement we have reason also for sober concern. 
The outlook for Christianity and for the world from a Christian point of view 
has rarely been more serious. There are mighty forces without and weaknesses 
within, inimical to Christianity. 


THE GREATEST ENEMY IS COMMUNISM 


The greatest avowed enemy of Christianity is communism with its basic philos- 
ophy of materialism. Closely allied to this foe of Christianity is another form of 
totalitarianism which deifies the state, expressing itself in various forms of 
national state socialism. These two aspects of the modern situation have been 
brought before us here by our Presiding Bishop in the following words: 

“The meeting here is symbolic not only of the historic past, but it has deep 
significance for the problems of our own day. It should hardly be necessary to 
state that the Christian church is opposed to Communism as a threat not only to 
individual freedom but indeed to everything for which the Christian religion 
stands. But it is necessary to make this statement, for there have been broad 
generalizations and accusations, particularly against those churches which have 
a democratic tradition. The fact is that the Christian churches are the greatest 
bulwark against atheism and the whole philosophy and practice of communism. 
It is not simply a matter of pronouncements but of all that happens on the parish 
level: the training of children, the preaching of the gospel of Christ, the worship 
of Almighty God. The church is equally opposed to what may be described as 
creeping fascism. We know from our brethren of the churches abroad that 
often fascism has come upon them unawares. We are against trial by uninformed 
public opinion, against accusations by hearsay. * * * We are for fairness, and 
justice, as a part both of Christianity and of our democratic way of life.” 

In many areas there is the suspicion that Christianity is a creature of western 
imperialism. Winds of revolution have been blowing briskly in all the world 
in our generation. Everywhere subject peoples are striving for their independ- 
ence and national sovereignty. Not only has this trend done much to strengthen 
the national religions in their opposition to Christianity, but it has tended to 
associate Christianity with the forces that resist these people’s natural desire for 
independence. 

PREVALENCE OF RACIAL DISCONTENT 


Associated with this is the problem confronting the Christian church in the 
uprevalence of racial discontent in large sections of Africa and Asia. In the 
United States the bitterness and prejudice aroused by racial issues have posed 
difficulties in dismaying proportions. We rejoice in the stand our brother 
bishops of the church of the Province of South Africa have taken in their procla- 
mation of the unity under God of all peoples. 


PROBLEMS WITHIN THE CHURCH 


Besides foes without, there are problems within. One of the chief difficulties 
the church must face everywhere is nominal church membership. This is re- 
flected in irregular church attendance, in infrequent communions, in per- 
functory giving, and in worldly living. Nearly one-half the people of the United 
States do not have so much as a nominal relationship to any religious body, a 
secular spirit which the Bible describes in the Gospel as “mannon” and in the 
Epistles as “the world.” 

Another concern is the morale of our people. Corruption appears in high places, 
criminals overcrowd our prisons. Juvenile delinquency is a mounting problem. 
Our country seems to be losing that faith and confidence in itself which has char- 
acterized our life in other days, and shown itself in a devotion to human rights 
and liberties. We have become anxious and worried, the victims of our fears: 
our fear of war, of military service, of insecurity, and of communism. 


THE ULTIMATE SOLUTION : CHRISTIAN FAITH 


In the face of these perils and problems Christians see clearly that the ultimate 
solution of the troubles and tragedies of this confused world is found in the 
Christian faith. No peace can be had, no concord established until men come to 
accept the truth of the gospel. The call to the church is clear to tell the story 
of the redemptive life of Christ Jesus. The communicating of His life to men is 
the responsibility of the church and its members. 


ee 
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If we Christians really believe that the Gospel is the power of God until salva- 
tion, we must accept with eager will and quickened heart the missionary task 
and opportunity before the church today. The burden of evangelism has never 
been laid more heavily upon the conscience of the church. A suspicious, disilla- 
sioned, and bewildered age must be made to look into the face of the risen Christ. 

Where He is accepted and followed as prophet and teacher, there is a new and 
living relationship between God and man. Where He is accepted as King, disci- 
pline and order lead to peace. It is our privilege and bounden duty to proclaim 
with fresh vigor to all men the truth of God in Christ Jesus. Our Lord has 
solemnly laid upon us this command, Go ye therefore and make disciples of all 
nations, teaching them to observe all that I have commanded you.’ This divine 
commission means sacrifice and complete commitment and the facing of danger. 
Here is adventure, shining and glorious, and the issue is beyond imagination. 

Our task is not to adapt Him to the world, but to convert the world to Him. 
All the highest meanings of life are centered in Christ Jesus. The time calls for 
Christian witness in every parish and for the friendly cooperation of all who call 
on His Name. Time of crisis are days of the Lord if God can find men and women 
who are ready and unafraid to speak His truth. Old, yet ever new, the Church 
remains the instrument of God’s loving purpose. 





For MAINTENANCE OF AMERICAN FREEDOM 


(A statement adopted by the general board of the National Council of the 
Chuches of Christ in the United States of America, in New York, N. Y., March 
11, 1958.) 

As Christian Americans we are dedicated to maintaining the freedom of all 
Americans and their institutions. No body of citizens is more alert to the 
threat of Communist thought and conspiracy both to the Christian faith and to 
freedom than the Christian churches. 

Free ministers in free pulpits, preaching to free people the liberating truth of 
Christ, are a chief bulwark of American freedom and the best guaranty of its 
future. This freedom must be maintained. Certain methods, however, of con- 
gressional committees investigating Communist activities in educational in- 
stitutions endanger the very freedom which we seek to preserve. 

Congress has the right and duty to make such investigations as may be neces- 
Sary to secure the information upon which sound legislation may be based. Con- 
spirators in any area of life who seek the violent overthrow of the Government 
of the United States should be discovered, tried in American tribunals, and, 
where found guilty, punished. 

No witness at any investigation should be denied fair and dignified treatment. 
Having sworn to tell the truth, the whole truth and nothing but the truth, he 
should be permitted the right of an uninterrupted initial statement of reason- 
able length, since unlimited right of cross-examination by all members of the in- 
vestigating committee is allowed. No committee should circulate on its letter- 
head, over the signature of its members or employes, unsupported charges against 
individuals or organizations which it has made no effort to investigate or sub- 
stantiate. 

The proper and essential function of congressional investigations must be pre- 
served. It must be jealously guarded against abuse through methods that are 
now bringing it into disrepute. 

At this moment when national unity based upon mutual confidence is of para- 
mount importance to our security, men in responsible positions must not, through 
unsubstantiated charges and blanket indictments, destroy confidence in our 
American schools, colleges, and universities. To do this would be to play into 
the hands of the Communists. 

There should be no encroachment upon the sound American pattern of local 
control of schools. National regimentation, whether of business, of labor, of 
religion or of education, is abhorrent to Americans. No regimentation is more 
dangerous than that of the mind. The control of our educational institutions, 
in keeping with the American voluntary principle as opposed to statism, is not 
a function of congressional committees, but is properly vested in boards of 
trustees and of education selected for that purpose. These boards must exer- 
cise the responsibility of dealing with the occasional subversive within their 
institutions. 





1 Revised standard version. 
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Because of these and allied concerns, we authorize and request the president 
of this council to appoint a committee on the maintenance of American free- 
dom, with instructions to watch developments which threaten the freedom of 
any of our people or their institutions, whether through denying the basic right 
of freedom of thought, through Communist infiltration, or wrong methods of 
meeting that infiltration. The committee is requested to make such recommenda- 
tions to the general board from time to time as the committee may deem appro- 
priate. 


COMMITTEE ON THE MAINTENANCE OF AMERICAN FREEDOM 


Chairman, the Rt. Rev. Henry Knox Sherrill, Greenwich, Conn., presiding bishop 
of the Protestant Episcopal Church 

Mr. Jasper E. Crane, Wilmington, Del., a former vice president of du Pont de 
Nemours Co. 

Dr. Robert P. Daniel, Petersburg, Va., president, Virginia State College 

Dr. Arthur S. Flemming, Delaware, Ohio, president of Ohio Wesleyan University 
and Director of the Office of Defense Mobilization 

Dr. Franklin Clark Fry, New York, president of the United Lutheran Church in 
America 

Mrs. Douglas Horton, New York, former commander of the WAVES and a former 
vice president of the National Council 

Rey. Eugene C. Blake, Philadelphia, Pa., stated clerk, general assembly, Presby- 
terian Church (United States of America) 

Ir. Reuben E. Nelson, New York, general secretary, American Baptist convention 

Bishop G. Bromley Oxnam, Washington, D. C., bishop of the Washington area 
of the Methodist Church 

Mr. Charles C. Parlin, Englewood, N. J., New York attorney and Methodist lay- 
man 

Dr. Paul C. Payne, Philadelphia, Pa., a board secretary of the Presbyterian 
Church (United States of America) 

Mrs. Norman Vincent Peale, New York, a former president of the Home Missions 
Council 

Mr. Thomas B. K. Ringe, Philadelphia, Pa., Protestant Episcopal layman 

Mr. Charles E. Wilson, New York, treasurer of the National Council 

Ex officio, Mr. Charles H. Tuttle, New York, legal counsel for the National 
Counsel 


Ask CHuurRCH FIGHT CHARGES AGAINST PROTESTANT CLERGY 
By Religious News Service 


EVANSVILLE, IND.—A resolution calling upon the church to withstand the 
“wholesale and unsubstantiated charges against the Protestant clergy of Ameri- 
ca’ was adopted here by the General Council of the Evangelical and Reform 
Church 

“When these charges are investigated,” the resolution stated, “they show little 
or no evidence substantiating them.” 

It said the recent admission by J. B. Matthews, former aide to Senator Joseph 
R. McCarthy, that he cannot name a single clergyman who is now an espionage 
agent or list 15 as card-holding Communists illustrates the irresponsibility of the 
charges 

While reaffirmining its opposition to communism the general council denounced 
the labeling of “anyone a Communist or fellow-traveler who is at all critical 
of the status quo in American life.” 

“Part of the responsibility that naturally falls upon the church,” the resolu- 
tion continued, “is to stand in judgment upon the paganism and materialism that 
tend to express themselves in many areas of our life. When the church ceases 
to be critical the church loses her birthright.” 

The resolution was prepared by a committee acting on the report of Dr. James 
Ek. Wagner of Philadelphia, president of the denomination, in which he had 
declared that “Protestant church leadership in America is under fire as it has 
never been before.” 








We 
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STATEMENT ADOPTED BY THE ADVISORY COMMITTEE OF THE EXECUTIVE COMMITTEE 
OF THE GENERAL COUNCIL OF THE CONGREGATIONAL CHRISTIAN CHURCHES 


The advisory committee of the executive committee of the General Council of 
the Congregational Christian Churches cordially supports the position taken 
yesterday by the general board of the National Council of Churches in regard 
to methods used in connection with congressional investigations of subversive 
activities. 

As spiritual descendants of the Pilgrim Fathers who fled to this country to 
escape the intolerably conducted inquisitions of government officials in England, 
we are peculiarly interested in the new threat that Congressional committees 
may inquire into alleged communistie activities in our churches. 

The ministerial personnel and books of our churches are open now and always 
to investigation by any duly authorized congressional committee seeking infor- 
mation regarding property or any other matters which the State normally deals. 
We should, however, join our brethren of the Catholic, Jewish and Protestant 
groups in resisting with all cur energy any invasion of the spiritual domain of 
the churches by the State. 

We believe that the proper procedure, in case of suspected subversive activity 
within the churches, would be for the appropriate congressional committee to bring 
the situation to the attention of the authoritative body within the religious 
organization involved. That body would then dea! with the matter in accord- 
ance with its own ecclesiastical discipline. 

The Congress and all congressional committees should understand clearly that 
the American doctrine of the separation of church and state calls for a perma- 
nent and clean-cut division in theh lines of responsibility between the two. 


APPENDIX III 
NOVEMBER 20, 1953. 
Mr. HArovp H. VELDE, 
Chairman, House Committee on Un-American Activities, 
House of Representatives Building, Washington, D.C. 

DEAR Mr. VELDE: You have asked the National Council of the Churches of 
Christ in the United States of America for an appraisal of the work of the Com 
mittee on Un-American Activities in relation to the churches of America. In 
public statements, you and certain members of your committee have indicated 
that you thought you were serving the interests of the churches by investigating 
Communist infiltration among the clergy and have expressed surprise that the 
churches have not appreciated these efforts. We wish to address ourselves to 
this subject. An earlier letter to you from the National Council of Churches 
has not been answered fully and another not at all. 

It is our opinion that your committee has done the denominations represented 
in the National Council of Churches a disservice. You have worked, and appar- 
ently are continuing to work, with small groups which are promoting dissension 
among our churches and are attempting to undermine the cooperative work of the 
denominations in the National Council of Churches. 

To understand what you have been doing, you must understand the composi- 
tion and significance of the National Council of Churches. It is composed of the 
following denominations, which have membership as follows: 


Denomination 
Members 


African Methodist Episcopal Church 1, 166, 301 
African Methodist Episcopal Zion Church 760, 158 
American Baptist Convention ; --. 1,550, 653 
Augustana Evangelical Lutheran Church 479, 510 
Church of the Brethren ; : 188, 467 
Colored Methodist Episcopal Church ; li 392. 167 
Congregational Christian Churches . 1, 269, 466 
Danish Evangelical Lutheran Church of America ; . 19, 912 
Evangelical and Reformed Church coals eicaea - 751, 003 
Evangelical United Brethren Church Le = 724, 055 
Evangelical Unity of the Czech Moravian Brethren of North 

America - : incised tases tint dba teiés 4, 090 
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Denomination—Continued 





Members 

Greek Archdiocese of North and South America_____---______-_-_-__ 1, 000, 000 
Disciples of Christ, International Convention______---__--____-_---- 1, 815, 627 
Moravian Church in America (Unitas Fratum)-~ ~-----_---------_ 50, 190 
National Baptist Convention of America___-__-.__.-__-__------_-- 2, 606, 289 
National Baptist Convention, United States of America, Inc___._____ 4, 467, 779 
Presbyterian Church in the United States___.______----_---_____-- 718, 791 
Presbyterian Church in the United States of America________-__--_~__ 2, 441, 933 
Protestant Episcopal Church . ; ae ee I od 2, 482, 887 
rn” Ur URN nn eee toe 192, 827 
Religious Society of Friends (5 years meeting) --__--_-____-______-___ 68, 612 
Religious Society of Friends (Philadelphia and vicinity) .._._______ 5, 914 
Romanian Orthodox Church- eh eee 50, 000 
Seventh-Day Adventist General Conference_______-__-____--___-_--__ 6, 259 
pyran Antiochian Orthogon Church... inne eens 75, 000 
Sr nnts nen? Orpen ahr cs witintsibeiaseienbeninee 9, 180, 428 
The Russian Orthodox Greek Catholic Church of North America____ 750, 000 
Ukrainian Orthodox Church of America__.__---___--_____________ 40, 250 
United Lutheran Church in Americ: Br a a i ee -. 1,962, 256 
United Presbyterian Church of North America____..-_-__-_____-__ 222, 201 

URN i 0 or ole nn Se a 35, 4438, 025 


This list includes most of the historic churches which have contributed to our 
country’s welfare from its beginning. Five thousand men and women from all 
48 States, drawn from every walk of life, are actively at work as members of the 
council’s boards and committees 

You have accepted for your files materials apparently designed to defame the 
leaders of the great denominations who are their representatives in the National 
Council of Churches itself. Much of this material has been misleading, and 
some has been false. Your committee, without evaluating or checking or test- 
ing these materials, as you yourself affirm, has issued releases on your official 
letterhead stating that your files have contained these materials. Even in 
cases where the committee has attempted to make a disclaimer, this has been 
widely misunderstood. Citizens seeing your official letterhead bearing the seal 
of the United States Government have thought this information from the files 
of the committee represented findings by the committee. Persons who have put 
things into your files have been able in turn to take your releases of this same 
information from the files and republish them in such a way as to create the 
illusion that the facts have been established by your committee. 

Protests and requests for changes in your procedures have been ignored. 
Press releases, reportedly emanating from your office, have repeated sweeping 
and unsupported claims about Communists among the clergy. 

Congressional investigative committees have rendered and should continue 
to render invaluable service. We agree that Communist infiltration in Amer- 
ican life requires investigation, but we deplore your committee’s release of 
generalized attacks upon any group, profession, or class. 

This entire controversy with respect to clergymen could have been avoided 
if your releases had dealt with individuals about whom you had sworn testi- 
mony from credible witnesses. Your procedures are quite the contrary. For 
example, on July 7, 1 member of your 9-man committee, sitting alone, heard 
the uncorroborated testimony of a former Communist who swore he left the 
party 16 years ago. He referred without naming a single person to 600 members 
of the clergy as party members. Your committee’s publication of this undocu- 
mented, uncorroborated generalization which made newspaper headlines 
throughout the country, illustrates the unfairness of your present methods. 
Your release of derogatory material concerning the two distinguished rabbis, 
now deceased, was certainly unfair. 

Our objection is to your committee's practice of releasing such misleading 
material which gives the basis for sweeping and unfounded accusations against 
the clergy generally and its distinguished leaders. 

Richt clergymen have been named in materials released by your committee as 
having had Communist Party affiliations. Of these, one has refused to answer 
questions; the others have categorically denied the accusations. Two of these 
eicht have already been called before your committee, and we see no reason 
why the others should not be called in due course. We believe your committee 
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should make clear to the public, however, that your committee is not a court, 
and that final judgment on these men should be withheld pending fair trial 
under due process of law and decision by a competent judicial tribunal. 

Your disservice to the churches has come from listing legitimate and proper 
activities of a person in controversial social issues in such a way as to indicate 
tha the composite is evidence of subversive activity. For examples: Opposition 
to capital punishment is not subversive. Opposition to a poll tax is not sub- 
versive. Opposition to court injunctions to settle labor disputes is not subversive. 
Opposition to Franco is not subversive. Ata time when America was facing the 
bloody onslaught of Axis power and Russia stood as our ally, efforts to cultivate 
friendship and understanding with the Russian people were not subversive. A 
passion for social reform and elimination of racial discrimination is not, and 
never has been, subversive. But activities like these your committee has repeat- 
edly listed in its releases in such a way as to give rise to sensational and ex- 
travagant statements about the clergy. In this way you have aided and abetted 
those who seek to undermine the churches and sow dissension. 

May it not be that your committee by the release of unsupported and general- 
ized statements is creating hatreds, distrusts, and a confused and divided 
America, and thus in reality is serving the purposes of Communist strategy? 

We respectfully urge your committee to put into effect such reforms as will 
rectify the abuses referred to in this letter. 

The National Council of Churches and its constituent members will cooperate 
fully in resisting the threat of Communist aggression and infiltration and will 
work unceasingly to combat the theories of atheism and materialism on which 
communism is based. We cannot and will not, however, condone practices which 
ure in themselves subversive to the interests of the churches and the freedom 
which we cherish. 

It is our intention not to release this letter for publication until after we have 
discussed it with you. We are, however, sending copies to members of the 
committee which you chair and to certain responsible Government officials. 

COMMITTEE ON THE MAINTENANCE OF 
AMERICAN FREEDOM OF THE NATIONAL 
COUNCIL OF CHURCHES OF CHRIST IN THE 
UNITED STATES OF AMERICA, 

Henry K. SHERRILL, Chairman, 

CHARLES C, PARLIN, Vice Chairman. 


That you may know the feeling of some of the major denominations 
on this subject, I also submit : 

(a) A letter issued by the General Council of the Presbyterian 
Church in the United States of America, dated October 21, 1953. 

(6) Pastoral letter issued by the House of Bishops of the Protest- 
ant Episcopal Church assembled in Williamsburg, Va., November 12, 
1953. 

(c) A message from the Council of Bishops of the Methodist 
Church issued at St. Simon’s Island, Ga., on December 11, 1953. 

(d) Copy of a news release showing action by the Philadelphia 
general meeting of Friends endorsing the above statement by the 
Presbyterians. 

(e) Statement adopted by the Baptist joint committee on public 
affairs at their meeting in Washington, D. C., on March 25, 1953. 

(f) Copy of a news release of September 21, 1953, showing action by 
the General Council of the Evangelical and Reformed Church meeting 
in Evansville, Ind. 

(7) A statement by the advisory committee of the executive com- 
mittee of the General Council of the Congregational Christian 
Church issued March 12, 1953. 

(h) An editorial “Long May Our Land Be Bright With Freedom’s 
Holy Light” which appeared in the September 1953 Outlook—the 
magazine published by the National Council of Churches. 
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(4) A letter to the chairman of the House Committee on Un- 
American Activities from the Committee on the Maintenance of 
American Freedom dated November 20, 1953. 

The early settlers in this country brought with them a religious be- 
lief in a freedom of thought and of speech, a conviction that error is 
sup ypressed not by police methods or intimidation but by confronta- 
tion with truth; these concepts have become part of our national law 
and life and have been vigorously supported by the churches, It is 
interesting to note that it is the churches nae h tod: ay in the East Zone 
of Germ: iny are the centers of resistance against oppression. As is 
amply demonstrated by the documents ebnated: the churches have 
come to feel that there is an important prince iple involved and that 
they must speak and make call for action. 

The National Council of Churches is composed of 30 Protestant and 
Orthodox denominations having a constituency in excess of 35 million; 
5,000 men and women from all 48 States, drawn front every walk of 
life, are actively at work as members of the council’s boards and com- 
mittees. The committee on the maintenance of American freedom has 
asked to be heard because of a conviction that the adoption of proper 
rules can prevent serious threats to liberty and serious injustices to 
individuals now inflicted by the House Committee on Un-American 
Activities practice of releasing from their files so-called information 
about individuals and organizations. 

House Resolution 447 proposes to amend paragraph 26 of rule XI 
of the Rules of the House that is contained in my statement which has 
already heen filed with the committee. 

The Kefauver, Dies, Heller, Frelinghuysen, and Javits bills contain 
compare ab le provisions. Such provisions are obviously designed to 
vive reasonable protection against release of testimony tending to 
defame, degrade, or incriminate. We urge that similar protection be 
given against the release of “information” from the “files.” 


The » House Committee on Un-American Activities maintains files 
consisting’ pri mar ily of ¢ lip pin os, some collected by its staff and some 
sent in by vigilante nlicohans These are indexed against a man’s 
hame., Thus on the official statione ry of a House of Re presenti itive 
committee advice is issued over the sion: iture of a staff or committee 


member that “with reference to Mr. (blank) the files of the House 
Committee on Un-American Activities contain the following informa- 
Gon: >. * Such releases have been widely accepted as findings of 
the committee. 

They are not findings by the committee or of the committee. The 
committee disclaims responsibili ty for the accuracy of the newspaper 
clippings and denies any attempt at verification or evaluation. (See 
1953 Annual Report of the Committee on Un-American Activities, re- 
leased February 6, 1954, p. 152. These files have had many defects. 

They have contained Shctale misstatements of fact. Mrs. Agnes 
Meyers, of the Washington Post, through on error in name identifiea- 
tion, was falsely identified with a Communist-front activity. I 
mention this example, as the person falsely charged was within easy 
access of the committee office and a most elementary check of the facts 
would have disclosed the error. 

The files have stated half-truths. For example, a release stated as 
one item that the person had been invited by the Yugoslav Govern- 
ment to tour their country. Period. This gave the impression of a 
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trip to Yugoslavia and tended to show an affiliation. The facts were 
that the person showed his invitation to responsible Government au 
thorities, sought their advice and declined the invitation. These per 
tinent facts were omitted from the “information from the files.” 

The files make profuse use of quotations from the Daily Worker. 
“The Daily Worker of (blank date) contains an article, ete.” is a 
recurring item of almost every release. Sometimes an item involves 
a news report which appeared contemporaneously in most of the 
papers of the country, and yet the Daily Worker is the one selected 
for the “files.” Sometimes the alleged news item appears nowhere 
else and in instances represents an outright pirating of the person’s 
name or a misstatement of fact. The effect on a reader’s mind of 
statement that “The Daily Worker has been cited by the Committee on 
Un-: American Activities as the official Communist Party, U.S. A., 
organ,” followed by a repetitious use of Daily Worker quotations in 
the “file” of a particular individual, is obvious. 

The files have ignored essential dates. For example, any perion 
who during the war supported the efforts of the Council of American 
Soviet Friendship will find himself in the files. This organization, 
the committee informs, was cited by Attorney General Tom Clark in 
1947 and again in 1948. Even though the person’s connection was 
strictly limited to the war period, when the work of the organization 
was actively supported by Secretary of State Hull, Gen. George 
Marshall, Admiral King, General Eisenhower, and practically all of 
our national leaders, the item is tabulated as though it were a continu- 
ing affiliation. 

The files have listed derogatory materials but made no attempt to 
include data, easily available, which would indicate devotion to 
America and American institutions. 

The files have used material out of context and slanted it in such a 
way as to give a totally false impression. 

Through the issue of these releases of “information” from its “files,” 
the House Committee on Un-American Activities has helped to spread 
malicious gossip. These “files” come to eager hands which then re- 
publish and distribute them in vitriolic attacks on the individual and 
the organizations and causes in which he serves. Sometimes persons 
of ill will have been able to send things in for the files, receive back 
the items as official releases of “information from the files of the House 
Committee on Un-American Activities” and distribute them as such. 
The accused has no redress. For the most part the authors of the 
items, and how the items come to the files, are unknown. Yet sucha 
release often serves as a basis for sweeping and repetitious charges 
against the individual. 

There is a quotation here in the statement by Justice Douglas, which 
I am sure is familiar to you, and which I will not read. It had to do 
with the Nugent case dealing with FBI reports but the words, we be 
lieve, are applicable here. We urge upon Congress the establishment 
of rules which will protect citizens from these abuses. Is there any 
valid purpose in the release of these files of unverified and unevaluated 
materials ¢ 

A sharp distinction should be made between the assembling of a 
crude clipping file as a step preliminary to investigation and the “re- 
lease” of such untested items. Into such a preliminary file could 

45252—54——-14 
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properly go everything bearing on an individual—even false, mali- 
cious, and slanderous items might produce new leads or indicate lines 
for investigation. Asa basis for committee study and planning such 
a “file” can serve a purpose, but why without study, without verifica- 
tion, without evalaution, should such material be “released” to the pub- 
lic on the stationery of the House of Representatives? The House 
Un-American Activities Committee from time to time issues reports 
and releases testimony given in the course of hearings. In addition to 
this we see no reason for releasing the raw, untested clippings, and so 
forth, from their unevaluated and unverified “files.” 

If a valid reason for a continuance of the practice is found, then we 
strongly urge upon your committee the adoption of minimum rules 
for the protection of citizens such as the following: 

That no file shall be released unless it shall have been first submitted 
to the individual or organization and reasonable opportunity given 
for correction. 

That in a “released file” no organization shall be deemed subver- 
sive unless it shall have been declared subversive by the Attorney 
General or by the committee after investigation. 

That in a “released file” membership in or activity with an allegedly 
subversive organization shall not be indicated unless there is evidence 
in addition to unsupported clippings or letterheads of such member- 
ship or activity. In view of the widespread pirating of names by 
front organizations, citizens are entitled to this protection. 

That if membership or activity is established, the affiliation shall 
not be listed unless it is shown to be voluntary and active after the date 
when the organization became subversive, and, in the absence of the 
finding of an earlier date, the date shall be some such date as the begin- 
ning of cold war I, when we were forced to defend ourselves against 
the Communist blocking of the roads to Berlin—June 26, 1948—the 
day General Clay was forced to begin the airlift to Berlin. 

That if a file against an individual or organization is “released” it 
shall contain adequate reference to the material submitted by the indi- 
vidual or organization. 

That no file shall be “released” except by affirmative vote of a ma- 
jority of the committee. 

There are two points of hearing procedure which I wish to stress. 
The first is the right of a witness to be accompanied by legal counsel 
of his choosing and that there be allowed some form of cross-examina- 
tion of the accuser. Most of the bills now introduced make some 
provision for this. Under the present rules of the House committee 
a counsel is allowed neither to ask a question nor to speak a word of 
protest. Ina very real sense this misleads the public who believe that 
the presence of legal counsel at a hearing means that the accused is 
being afforded the traditional safeguards. Many would surely be 
shocked to know that before going into the hearing room a counsel 
is warned that any attempt on his part to speak will be cause for 
having him ejected from the room. The second point of procedure 
is the requirement that the witness be advised in advance of the hear- 
ing, the subject matters to be covered so that he can prepare and 
bring to the hearing room his pertinent files and material. Two bills, 
the Kefauver (sec. 2) and the Heller (sec. 4) make this proposal and 
we urge your committee to support it. 
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Here is a change that I would like to quote from Mr. Parlin’s own 
experience in this connection. I will quote as the first person his 
speaking. “When I was asked by Bishop Oxnam to serve as his counsel 
at his July 21, 1953, hearing before the House Un-American Activi- 
ties Committee, my first step was to contact the committee and ask 
what items, if any, other than those contained in the releases from 
the files would be brought into issue. The bishop had requested the 
hearing in order to correct items in the releases claimed to be false or 
misle¢ ding, but from reading prior proceedings of the committee I 
knew that they often went far afield. 

“T was told that under the rules of the committee, no information 
would be given to me or to the bishop. My preparation for the hear- 
ing, therefore, was the assembling and reading of various papers and 
pamphlets which over the years had attacked and slandered the bishop 
and, on this basis, speculating on what the committee might do. 

“The morning of the hearing I again met with three members of 
the committee and its counsel and renewed my request for a list of 
items about which the bishop might be questioned in order that we 
could bring to the hearing room the pertinent files and material. 
Again I was told that no information would be given. A few hours 
iater the hearing commenced and, from a prepared agenda, Bishop 
Oxnam was questioned for over 10 hours—not primarily on the items 
about which he had complained but on new items, one dating back 
as far as the year 1923.” 

Techniques of congressional investigating committees have tended 
to confuse the pe ople. They have understood something of our judi- 
cial system under which charges, if made, must be supported by 
competent evidence and tested by cross-examination; they have not 
always understood the distinction between this and a congressional 
committee where loose, untested and often irresponsible charges are 
spread upon the record and circulated. This week we had a sorry 
spectacle of unsupported charges against a Chief Justice being spread 
upon a Senate committee record and circulated. The New York 
Times quoted Senator Knowland as saying : 

The procedure followed today in the case of Chief Justice Warren is the most 
shocking event I have observed in my 8 years in the Senate. 

Unsworn, irresponsible and untrue charges have been spread upon the 
record. * * * 

The dignity and responsibility of the Senate of the United States will greatly 
suffer if procedures of this kind continue. 

One of our great statesman has recently said: 

I hope the time will never come in America when charges are taken as the 
equivalent of facts, when suspicions are confused with certainties, and when 
the voice of the accuser stills every other voice in the land. 

I have mentioned two points of procedure, but may I suggest to 
you that perhaps the worst offense comes through the constant release 
of untested and unevaluated charges under the title “Information 
From the Files of the House Committee on Un-American Activities” 
and that the remedy for this lies within the particular competence of 
this committee. 

The churches of the National Council of Churches have played a 
vital part in the building of our Nation and have provided a spiritual 
undergirding of freedom, interpreting it as a gift of Almighty God. 
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The churches believe that the present practices referred to are in 
defensible, are inconsistent with the traditional rights of the free 
citizens, do violence to the principle of fair and honest treatment 
which a citizen has the right to expect from his Government, and 
constitute a threat to our cherished basic freedom. In the name of 
the National Council of Churches I therefore ask that your Subcom- 
mittee on Rules take steps to remedy the present abuses, particularly 
concerning the release of files. 

Mr. Scorr. Thank you very much, Dr. Blake. We are very glad 
indeed to have the benefit of that statement. 

I now defer to Judge Chenoweth 

Mr. Cuenowetn. I do not believe I have any questions, Mr. Chair- 
man. 

Mr. Scorr. Judge Smith ? 

Mr. Smiru. No questions, Mr. Chairman. 

Mr. Scorr. Do you have any comments you would like to add, Dr. 
Blake ? 

Dr. Buakr. No personal comments, except to say that we in the 
churches do feel that we particularly are under difficulties with this 
particular procedure, that the tendency to use this information to 
govern whom shall be heard and in what halls and so on throughout 
the country is kind of thing that on the basis of this analysis of what 
the materials actually are does make it difficult for the churches and 
for the people of our country to know whom they should listen, and 
especially in view of the r ather heightened atmosphe re of fear which 
has been characteristic of these years. 

Mr. CuHenowetrH. You do not believe the information available in 
the files, should be released to anyone? Would you include Members 
of Congress in that e ategory ¢ 

Dr. Buaxe. I would say that they should not be released except to 
Members of Congress who would decide then whether they want to 
evaluate further some of these charges which are merely irresponsible. 

ut I see no justification, personally, for their being released to 
someone who writes in about this man, “What do you have on him?” 
And sometimes the letter comes right back with, “This is what we 
have.” 

Mr. Cuenowern. I have had oceasion to make inquiries myself. 
I do not know where the material was prepared or how it was com- 
piled or how authentic it is. But I assumed that it must have been 
pretty factual. I have every reason to believe that. 1am not inter- 
ested in just gossip or innuendoes. 

Dr. Brake. That is exactly the point of our experience and one case 
has brought it to our attention, perhaps the most celebrated one. 

Mr. Cuenowernu. Do the churches feel that there are grounds for 
apprehension? You mentioned particularly one committee. 

Dr. Brake. That has been the committee of the House where this 
difficulty has lain as far as the churches are concerned. 

Mr. Curenowernu. Do I understand that the churches feel, then, that 
the members of the clergy or prominent members of the clergy have 
been subjected to unfair treatment or their rights have been abused ? 

Dr. Brake. I would say that the hearing which Bishop Oxnam 
requested as a result of this practice going on about him for some years, 
even in the procedure of the hearing which is mentioned in the state- 
ment, was the kind of thing which should not go on in this country. 
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Mr. Cuenowetnu. Did you attend the hearings ? 

Mr. Biake. I read the full transcript. I did not attend it. 

Mr. Cuenoweru. What were your impressions after you read the 
transcript? I did not attend the hearings and I did not read the 
transcript. 

Dr. Buaxer. My impressions were that Bishop Oxnam won a minor 
triumph under very great difficulties of a hearing that lasted 10 hours. 
It was only because he had very good files that he was able to even come 
up with answers on some things that he did not know would be coming; 
that some of the questions were kind of questions which he should not 
have been asked. 

Mr. CuEnowreru. What type of question, for instance ? 

Dr. Buake. I mean the kind of question which made him appear 
to have to recant a mistake, kinds of mistakes that everybody practi- 
cally, has made. 

I was particularly concerned at the necessity, I presume it is a legal 
necessity, of introducing statements about certain groups as being sub- 
versive when the bishop had already flatly denied that he was a member 
of that group. And then still, the whole story goes in and the weight 
of the thing builds up. It would seem to me also that some of the men 
who questioned Bishop Oxnam, attempting to make him appear either 
as a fool or a knave, were quite improper in view of the position. I 
don’t think that Bishop Oxnam is greatly hurt by that hearing. I 
think he was helped, on the whole, and I think part of the interest in 
the public came when they realized what could happen. But actually, 
the fear that some of us have, and particularly in responsible positions, 
is that here are young ministers now you can’t hurt particularly, or 
sishop Oxnam as of this point, but 20 years ago I could have been 
hurt in the church by this kind of thing happening. 

Mr. Cuenowern. Do you feel that this committee is calling innocent 
ministers or others as witnesses and thereby destroying their reputa- 
tion just by their appearance before the committee / 

Dr. Buaxr. No, I did not say that. I said that the thing which the 
statement is on, and which is the point, I think, which is our particular 
point, is that this practice of releasing unevaluated information is the 
thing which is going across the country constantly. After some of the 
criticism is made, they do have a disclaimer at the top, but it isn’t an 
adequate disclaimer. They say it is not evaluated. Bat you send it, 
and you send it to a group th: at believes that it is called to be the pro- 
tection of the patriotism of the community, and it is a very difficult 
thing for a man who is accused, or it is implied by the material that 
he must be a pretty shady character if he has that kind of association. 

Mr. CuEeNnowerH. Do you feel that the committee gave Bishop 
Oxnam full and complete opportunity to vindicate himself, to present 
all of his side of the story so there could be no further doubt or room 
for doubt. concerning his record ¢ 

Dr. Buaxe. Do you want me to criticize the— 

Mr. CHENOWETH. Well, you say you read the transcript. I am just 
wondering what your impressions are. It would be interesting to 
have your ‘evaluation of the hear ing. 

Dr. Biakr. Well, my own feeling was, frankly, that the bishop came 
off a great deal better than the members of the committee. But that 
would be both in terms of the loyalty to an American institution and 
principles of fair play and justice, and wisdom as to how to meet 
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communism. That would be a general statement that I would feel 
from just reading the questions asked and the comments made by 
members of the committee as contrasted with the bishop. 

I think that the procedure suggested here, where he might have 
been warned as to what subjects he would be asked on, so that he 
could have been prepared to answer, would be the kind of thing, so 
far as I can see, if the committee was really interested in finding out 
about Bishop Oxnam, that they could have said, “Now, we want to 
know about this.” I think also, the kind of thing mentioned in the 
statement, where the bishop was asked in 1954 about some items that 
go back as far as 1923 without warning, when he had asked for the 
thing in order to correct actual misstatements about him and bad 
slants about him that had been circulated to his detriment, was not a 
defensible procedure. 

Mr. Cuenowern. You do not think the committee made a sincere 
effort, to give the bishop every opportunity to tell his whole story and 
to completely vindicate himself in the eyes of the public ? 

Dr. Buaxe. It did not seem to me that the majority of the com- 
mittee was indicated by the kind of questioning and the length of the 
questioning and some ‘of the details of it, that that was their major 
interest, but rather was a self-vindication of their procedures rather 
than to try to get at the facts either about Bishop Oxnam or about 
their own procedures. 

Mr. Cuenowern. The Oxnam case is a rather unusual case, is it 
not? There is no other case just like it. 

Dr. Buakre. Most of us, most people, if they thought they could, 
would avoid being called before a 10-hour hearing of that kind. 
Bishop Oxnam felt that he had been injured enough by the release of 
the files that he had to do something about it. 

Mr. Cuenowern. He did not object to the length of hearing. I 
presume he was glad to have the opportunity to tell his story. 

Dr. Buaxr. He was glad to have the opportunity. 

Mr. Cuenoweru. I think that is all. 

Mr. Scorr. Do you have anything, Judge Smith? 

Mr. Smiru. No. 

Mr. Scorr. Thank you again, Doctor. 

We have one witness who has been very patient waiting here. I 
know the hour is late, but I think we ought to call him, if you gentle- 
men have no objection. He is Mr. Andrew E. Rice, of the American 
Veterans Committee, Inc. 


STATEMENT OF ANDREW E. RICE, EXECUTIVE DIRECTOR, 
AMERICAN VETERANS COMMITTEE, INC. (AVC) 


Mr. Rice. Mr. Chairman, my statement will be very brief. I am 
not a lawyer. 

Mr. Scorr. Your statement will be incorporated at the beginning 
of your testimony. 

Mr. Rice. Well, sir, I really have nothing more to say than what 
is in my statement, and since it will take about 3 minutes to go 
over 1t—— 

Mr. Scorr. All right, go right ahead. 





“ 





LEGISLATIVE PROCEDURE 211 


Mr. Rice. I am Andrew E. Rice, national executive director of the 
American Veterans Committee (AVC), an organization of veterans 
and servicemen dedicated to the principle of “Citizens first, veterans 
second.” My statement is brief. 

AVC wholeheartedly commends the determination of this _ 
committee to draft a proposed set of rules of procedure for investig 
tions by congressional committees. 

About a month ago when the press revealed that a local post of 
another veterans organization was conducting its own Prt om 
of alleged subversive activities in a Connecticut city, AVC National 
Chairman Bill Mauldin declared that it was time that a code of con- 
duct be prepared for veterans and for all citizens concerned with pre- 
serving individual liberty in a time of national crisis. “Veterans,” 
said Bill Mauldin, “more than any other segment of the Nation should 
set an example by their own behavior.” 

The American Veterans Committee believes that, just as rules of 
fair play are necessary at the community level, even more are they 
needed by the committees of our National Legislature. These com- 
mittees should certainly establish a standard of fairness for the entire 
Nation. 

My organization, at its national convention in December, declared 
by almost unanimous vote: 

We urge Congress to enact legislation giving to each person whose loyalty or 
integrity is attacked before a congressional committee the right to a bill of 
particulars of the charges against him, to defend himself against the charges 
and to confront and cross-examine witnesses. 

These are basic American rights—the kind of rights that we fought 
to defend when we were in the armed services. 

I am not here to endorse the specific provisions of any of the various 
bills and resolutions which have been introduced in both Houses. 1 
have great respect for the subcommittee’s ability, after careful study 
and testimony of skilled witnesses, to draft the necessary legislative 
propos: als which will protect both the valuable investigative power of 
the Congress and the individual rights of those investigated. 

Unless the C ongress itself takes prompt steps to adopt such pro- 
posals, unless it sets a high standard to which all loyal Americans can 
subscribe, then there is the grave danger that the spirit of vigilantism 
so evident in the recent Norwalk, Conn., incident will spread ‘through- 
out the country. 

This is not a question of justice to individuals alone: even more, 
it is a question of establishing the minimum standards of Amercan 
fair play that will serve as a beacon of the democratic way to all 
Americans and to all the people of the world. 

As citizens and as veterans, AVC urges prompt action by this 
committee. 

Mr. Scorr. Thank you very much, Mr. Rice. 

Judge Chenoweth ? 

Mr. CueNowetru. No questions. 

Mr. Scorr. Judge Smith? 

Mr. Smiru. No questions. 

Mr. Scorr. Thank you for waiting, and thank you again for your 
statement. It was a long session. 
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The committee will meet again on March 4, if that is satisfactory 


to the other members of the committee, at 2 o’clock p. m., in what I 
hope will be the windup of testimony. 


Mr. Crenowern,. I thought this was to be your last day. 
not tell us Jast week you were voing to close today ¢ 

Mr. Scorr. No, I said March 4. We have some other witnesses. I 
mentioned March 18 for the Pennsylvania Bar Association, but I said 


we would forego that and get a written statement from them and 
close on March }. 


( Discussion off the record.) 
Mr. Scorr. 


Did you 


It has been suggested that the clerk contact the mem- 


bers of the subcommittee and see if we can find some other date than 
March 4. 


(Whereupon, at 5:10 p. m. 
vene subject to call.) 


. the committee was recessed, to recon- 





HEARINGS BEFORE THE SUBCOMMITTEE ON LEGISLATIVE 
PROCEDURE OF THE COMMITTEE ON RULES 


TUESDAY, MARCH 9Q, 1954 


Housk or REPRESENTATIVES. 
SUBCOMMITTEE ON LEGISLATIVE PROCEDURE 
OF THE RuLES COMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 1:45 p. m., the Hon- 
orable Hugh Scott (chairman of the subcommittee) presiding. 

Mr. Scorr. The committee will come to order. 

1 understand that Representative Keating has a plane to catch, and 
Chairman Reed has kindly agreed that Mr. Keating may go first. 


STATEMENT OF HON. KENNETH KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keating. Mr. Chairman and members of the committee, I want 
to express my appreciation for this opportunity to be heard, and I 
am delighted to see Mr. Reed, chairman of the Committee on the Ju- 
diciary, here today testifying before your subcommittee. 

Our Committee on the Judiciary has jurisdiction over several 
measures which are closely related to the rules you have under con- 
sideration, and I hope you will take Mr. Reed’s presence and mine to- 
day as a repeated assurance of interest and a desire to cooperate in 
this important work in which you are engaged. 

I am glad Mr. Reed is here for another reason. He brings to your 
hearings the general interest of a distinguished lawyer and parliamen 
tarian, backed by his long service in Congress, without any special 
emphasis or stake in what you are doing. This is important in itself. 

Your committee knows how much thought and effort and careful 
scholarship lies behind all the various proposals for rules of procedure 
which are now before you. Your own efforts have contributed greatly 
in this respect, and the hearings you are concluding have brought 
together all this work for the first time. 

In the light of recent developments, what I fear a little now is that 
our efforts to improve the procedures followed by congressional com- 
mittees are likely to be distorted if they are associated with the prob- 
lems of any particular group or faction or committee. 

Because of my advocacy of a fair-play code for congressional investi- 
gations, and to illustrate what I was saying, I have found myself under 
attack from both ultraconservatives and people way over on the left 
side. One group tends to look on our rulemaking etlorts as something 
to impede the investigative activities of certain committees, while the 
other group views those efforts as an attempt to endorse and facilitate 
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certain kinds of alleged abuses or even specific episodes of the past. 
You and I know both these contentions are nonsense. 

The main reason I wanted to come back today was to protest this 
viewpoint to you, and to urge you to make every effort to disassociate 
from any of these special groups the good work in which you are 
engaged and in which I am proud to have a part. 

I shall put it even more plainly: If I thought that all the efforts 
I have made over the last 5 years to advance this cause were going 
to result in any impairment of the vigilance of our committees in fer- 
reting our subversives and exposing enemies of our country, inside the 
Government or outside, I would disavow everything I have done and 
I would urge your subcommittee to oppose the formulation of any 
rules. I know, and you know, that it is not our purpose nor concern 
to put shackles on any of our colleagues. 

I think it is very unfortunate that the problem of rulemaking has 
been so mixed up with the controversy of this moment. Whether the 
administration or the Department of Defense or the Army or any 
member of the other body is in hot water should not in any way affect 
the careful and thoughtful deliberations which have gone into this 
work of ours in the past and which, I am sure, your subcommittee will 
continue to give it in the future. 

The fact is that I am convinced that the formulation of a fair play 
code governing congressional investigations will facilitate, not impede, 
the useful and constructive work of our investigating committees and 
will enhance their standing through wider acceptance of their findings 
and conclusions. 

The other reason I wanted to appear was to congratulate you, Mr. 
Chairman, on the introduction of House Resolution 447, which I view 
as a fine consolidation of much of the work that has gone before, and 
which I think should make an admirable basis for your subcommittee 
to work from in reaching its final conclusions. I agree entirely with 
your approach, and note with pleasure and satisfaction that you have 
incorporated many of the features which I have viewed as important to 
a good set of rules in my work heretofore and which are soll in House 
Resolution 29 which I introduced on the opening day of the 83d 
Congress. 

Iam particularly interested in the very last section of this resolution, 
which attempts to require some specification in each resolution calling 
for an investigation, as to the object of such investigation and what it is 
intended to accomplish. This is a very good innovation. 

As a matter of fact, so many people have done so much good work 
on the problem of procedure at the committee level that there is not 
much left todo. I think the solutions outlined in House Resolution 447 
at this level are sound and adequate and will accomplish their various 
purposes admirably. 

Where we still need to study and explore is at both ends of this body 
of rules, so to speak. On the one hand, it might be desirable to work 
out some definite standards to determine how the investigative powers 
of Congress are to be directed in the first place, that is, in authorizing 
a particular inquiry, before the problem of how it is to be conducted 
ever arises. That is what I understand your final section would point 
toward. 
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I think most constitutional lawyers agree that no one could impose 
specific curbs, either internally or externally, on the subject matter 
that Congress might wish to dig into. So your proposal goes as far as 
we can go, making certain that Congress will be fully informed about 

rach proposal and can exercise a certain amount of self-restraint. 

In following your record, I have noticed that many witnesses have 
talked about this problem, and specifically about the proper functions 
of investigations. I want to identify myself with the more conserva- 
tive: view that you have heard on this subjec t. I think Congress should 
have an absolutely free hand to inquire about anything under the sun 
that is related to the lawmaking function at the Federal level, and 
further that Congress must be free to examine the working of exist ing 
Federal laws, which means inquire into the work of the executive 
branch, rout out corruption and inefficiency, and so forth. 

But with those witnesses who have suggested to you that Congress 
ought also to conduct inquiries merely to inform and edueate the 
people, I must disagree sharply. The most venerable authority who 
expressed this latter view with approval, to my knowledge, was 
President Woodrow Wilson. But when he wrote that he regarded 
the informative function of Congress as the most important of all, he 
was still a distinguished professor talking in terms of theory and not 
in terms of practice—and he certainly had no foreknowledge of the 
changes that have been wrought recently through the introduction of 
television and so forth. I do not think Congress should compete in the 
field of entertainment, and that is what the informative function leads 
us into. I hold that view very strongly, and I take this occasion to 
restate it here. 

On the other hand, at the other end of the process you have the prob- 
lem of enforcing rules applicable to these proceedings after they have 
been worked out and expressed. I note with interest that you have set 

up a sort of informal appeals procedure, relying o1 the Rules Com- 
mittee to hear complaints and handle them initially, after which they 
may be referred to the House. I guess none of us knows just how this 
would work in practice, but it is certainly worth giving a try. 

In this connection, I commend again to your attention a bill which 
I described to you at the beginning of your hearings, H. R. 4975, which 
would make it possible for congression: al committees to apply diree tly 
to the Federal courts for orders enforcing their processes, and so 
forth. This measure would tie directly, and would fit well, into the 
structure which you are proposing here. 

I have one specific question about House Resolution 447 that I would 
like also to put on the record. I note that you have gathered together 
most of the provisions which we applied in our investigation of the 
Department of Justice for the protection of witnesses and third per- 
sons who might be injured, and that you have put them all in clauses 
“k” and “1” of your paragraph 26. Here they are qualified so as to 
apply only in the situation where the hearing is actually going to 
threaten someone with injury or incrimination. 

I suggest that it might be well to examine these provisions carefully, 
with the thought that some of them might profitably stand without 
any such limitation. For example, the requirement that the subject 
of each hearing shall be clearly stated at the beginning, and that all 
testimony shall be pertinent, which appears in part 1 of clause “k” of 
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paragraph 26, would seem to be a pretty good rule to apply to all pro- 
ceedings. And likewise your rule on the secrecy of executive sessions 
might be just as important in some situation where, for instance, 
national security considerations were involved, as where the reputa- 
tion of some individual is at stake. This is something that I would 
simply commend to your attention when you are going over the pro- 
posals again. 

The other thing I wish to comment briefly on is your bill, H. R. 7955, 
which would expand the present contempt powers vested in Congress 
to include specifically the power to punish contempt in the “prese nee.” 
This is a power which every court has, to protect the dignity and in- 
tegrity of its own proceedings. Iam not at all sure that in a flagrant 
case, Congress might not have it anyway. For instance, if there had 
not been a good Federal law to deal with those people who fired on us 
from the House Gallery the other day, I am quite sure that the House 
could have punished them in some fashion—at very least by imprison- 
ment for the duration of our session, and that the courts would have 
sustained such punishment as part of our legislative powers. But 
be that as it may, it is a very fine thing to remedy this omission in 
the statutes as they now stand, and I congratulate you on the measure. 
If I can be of assistance in moving it along in our Committee on the 
Judiciary, I shall certainly do so. 

Mr. Scorr. May I interject there? We may take you up on that. 

Mr. Keatine. Thank you. 

In conclusion, let me allude to just one more thing that pleases me 
very much about the approach which your subcommittee is taking 
to this problem. I have gathered from the hearings I attended and 
the transcripts I have looked at that you are very conservative about 
laying down absolute, hard and fast precepts. I think that is entirely 
right. After all, Congress has operated for a very long time without 
any elaborate use of its rulemaking powers in this respect at all. 

I feel strongly that the time has come to set forth some rules, but 
we should not go from too little to too much. It might be better, and 
more accurate, to talk about “principles” rather than to call these 
proposals “rules” at all. I think it is going to be a great service to 
everyone concerned to work out and adopt some principles for guid- 
ance. I think we will have accomplished a good deal when we have 
simply set down, for everyone to consider, what look like the funda- 
mentals of fair play in this matter 

When we do that, there will be something for our friends and our 
detractors alike to measure and be measured by. And, of course, 
this is as important from the committee’s point of view as from the 
point of view of people who are called before it as witnesses or other- 
wise affected by its proceedings. When we have definite principles 
and standards to guide us, we can also insist upon definite standards 
and principles to be observed by those who come before us. 

In short, I think you are on exactly the right track. ‘This latest 
formulation of rules or principles which is before you covers the 
ground admirably, and I am entirely in favor of the qualifications 
at various points throughout its text, and I am still talking about 
House Resolution 447—which make it clear that you are not trying 
to draw ironbound statutes, but only fair statements of what the pro- 
cedures ought, under ordinary circumstances, to be and to accomplish. 





’ 





LEGISLATIVE PROCEDURE 217 


[ appreciate the opportunity to appear here and to congratulate you 
on the fine work that you are doing that I feel will be a lasting con- 
tribution, if you act favorably, to the work of the C ongress. 

Mr. Scorr. Mr. Keating, I want to thank you on my ‘behalf and on 
behalf of the committee for what you have said in your statement. 
I have just one question. Would you care to comment on the various 
current resolutions that have been introduced looking toward the 
establishment of a joint congressional committee to be known as 
the Joint Committee on Internal Security to conduct investigative 
procedures? We have not had any comment on that, and I hesitate 
to close the sessions without calling on somebody as experienced 
you are on the Judiciary Committee for comment. 

Mr. Keatine. Well, I am not at all sure that I have thought that 
through. I am not familiar with the details of those concurrent 
resolutions. I believe they call for a joint committee composed of 
members of the Committees on the Judiciary of the two Houses of 
Congress. Naturally I might be thought to share by chairman’s 
views perhaps that the members of the Committee on the Judiciary 
were more capable of conducting hearings than some other committee, 
and of course lawyers, of which our committee is completely com- 
posed, sometimes get the idea that they are better equipped to conduct 
such hearings than others, but I think if such action were taken that 
representatives of those 2 committees of the 2 Houses of Congress 
could be expected to be fair and at the same time vigorous in what 
they did. 

On the other hand, I would want to think that whole proposition 
through a good deal more than I have before expressing myself on it. 

did not anticipate that question from the chairman, and I do not 
think I have thought it through enough to have a final conclusion 
on it. 

Mr. Scorr. Judge? 

Mr. Cuenowetu. I would be interested, Mr. Keating, in having 
you tell the committee just why you feel that the adoption of some 
code of procedure is necessary at this time. You refer to the fact 
that we have operated without such code for a good many years, but 
there is criticism now from both the left and the right as to what our 
motives are in considering the proposal. 

Just what are we trying to accomplish in your opinion ¢ 

Mr. Keatine. Well, I think that a code is desirable in order to give 
greater dignity and public acceptance and public confidence in the 
congressional investigative process whether rightly or wrongly, and 
I want clearly to be understood that I am not expressing any critical 
views about any colleague of either body. But rightly or wrongly 
Congress has been criticized for some of the things done by some of 
the committees at some times. It is possible that those things. if the 
criticism is just, would have happened anyway. But I think that a 
set of rules would have a very salutary ~— from the point of view 
of the Congress, the establishment of a set of rules, in creating a 
greater public confidence in the work that Congress is doing; that is 
one thing. 

Mr. CuenowetH. Who do you think should be protected, the wit 
ness or the committee ¢ 

Mr. Keatine. Both the witness and the committee. 
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Mr. CueNnowetu. Do you think both need protection ‘ 

Mr. Keatine. I do. In my experience there have been instances 
where I have seen excesses in both regards. 

Mr. Cuenoweru. Well, now can a code of procedure overcome that 
criticism ¢ 

Mr. Keatinc. I do not think it can necessarily in its entirety, in 
fact I would say it cannot in its entirety. The basic and most im- 
portant element is the particular person or persons conducting a hear- 
ing; that is No. 1. 

Mr. CHeNoweTH. What is it that has brought about this criticism 
of congressional hearings? You were chairman of a very important 
investigating committee, as I recall, in the previous Congress, and 
did a very splendid job. Did you feel during the course of your hear- 
ings that witnesses were not accorded proper respect or did you feel 
the committee was subjected to abuse or what did happen ¢ 

Mr. Keartine. I have no doubt that we made some mistakes in the 
course of our investigations. We tried to do the right thing. 

Mr. Curenowetn. Are those mistakes which a code of procedure 
would have obviated ¢ 

Mr. Kearrna. No; I think that a code of procedure would give 
rights to a person who felt that he had been unfairly dealt with by 
a committee which he does not have now under rules adopted by the 
committees themselves which most of them have. It is a fact, as you 
perhaps know, that nearly all of the committees that have conducted 
investigations have had informal rules of their own, but they would 
not have the dignity, or let us take an extreme case, the enforcement 
powers which would exist if definite rules were made a part of the 
rules of the House. 

I think it would be a desirable thing, a constructive thing, to set up 
guiding principles for committees to follow, particularly committees 
that might be manned by members who had not previously been 
a an investigative process, as might often happen. 

Mr. Cuenowern. You issue a word of caution in your statement 
here, whie h isa very well prepared statement, about going too far ? 

Mr. Kratine. Yes; I do. 

Mr. Cuenowetu. Do you think it is probably just as dangerous to 
go too far as not to make a move at all? 

Mr. Keratina. Yes; it would be dangerous to set up rigid rules. 
You cannot set up rigid rules like you do in courts. We operate dif- 
ferently from courts. The rules of a court would hamper an inves- 
tigation. A different factor is involved and our time is limited. A 
court has almost unlimited time to consume. You cannot, for in- 
stance, have counsel for witnesses appearing there and objecting to 
questions and raising matters that are going to be constantly dis- 
ruptive. 

We all know that in many of these committees the characters who 
appear before them are there to try the committee; that is their tactic. 
We have to face that in seting up any set of rules. For that reason 
I would think that you would be well advised to set up guideposts 
for the information of committees and not make them too hidebound. 

I think there are some rather basic things, like the rights to counsel, 
furnishing of the transcript of the testimony, there are some of those 
things that could be made quite rigid. But in the general conduct of 
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an investigation I do feel strongly that you should not go too far in 
hampering a committee in its operations. 

Mr. Cuenowetrn. You would not want to compare a congressional 
hearing to quasi-judicial proceedings, would you! Do you think there 
is a danger that we will encroach on the judiciary ¢ 

Mr. Krarine. M: ivbe it is quasi-judicial. 

Mr. Cuenowern. We are the legislative branch of the Government, 
not a judicial branch. 

Mr. Keating. Yes: but we are seeking or should be in our investi- 
gation, seeking facts to guide us in the preparation of legislation or 
seeking facts with regard to the administration of existing laws. 

Mr. Cuenowern. Has not the trend been in recent years that most 
of the attention has been paid to the hearing itself, rather than to 
what the ultimate objective is? 

Mr. Keratine. I think that is so. 

Mr. Cuenowern. Is not that the danger if you adopt these rules? 
In other words, that we will become so absorbed with what we are 
doing, and be concerned whether we are violating this rule or enfore- 
ing that rule that we will overlook what the whole hearing is about ? 

Mr. Keating. Well, I did not intend that. 

Mr. Cuenowernu. You do not see any such danger as that? 

Mr. Keratine. No. What I thought was that the preparation of 
rules would perhaps keep our eye even more focused on our objective, 
which is the preparation of new legislation or the administration of 
existing laws under my theory, although I have pointed out respec- 
table authority, ex-President Wilson and others, who feel that Con- 
gress has a duty to inform the public. I do not share that viewpoint. 

Mr. Cuenoweru. Inform the public, in what way do you mean ? 

Mr. Keatine. To inform the public about what is going on. 

Mr. Cuenowetu. You mean the purpose of the hearing is to in- 
form the public? 

Mr. Keating. That is one school of thought. 

Mr. Cuenowetn. Rather than to obtain information for the Con- 
gress, it is to obtain information for the public? 

Mr. Kratine. Yes. I do not share that view, but that is advanced 
by respec table authorities. 

Mr. Cuenowernu. You definitely feel then, Mr. Keating, that the 
time is here when we should adopt some code of procedure in order 
to give congressional hearings the prestige that they should enjoy? 

Mr. Keatrnc. That is one reason for it. I think that both the 
committees and the witnesses need it for their mutual protection. 

Mr. CuenowetH. Don’t you think there will still be this criticism 
regardless of what we do! 

Mr. Kearrye. Oh, yes, there will be criticism, some of it justified, 
and some of it unjustified, whenever any Member of Congress steps 
on somebody’s toes. The preparation of rules will not eliminate all 
criticism of congressional investigations, but I think it will be a step 
and a constructive step in the direction of minimizing that criticism. 

Mr. Cuenowetu. I know you have given a great deal of thought 
to the matter, and I appreciate the opportunity of asking you these 
questions. 

That is all, Mr. Chairman. 

Mr. Scorr. Judge Smith? 

Mr. Smiru. No questions. 
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Mr. Scorr. May I summarize to see if I understand the last point? 
Are you not getting at the fact that what is important is to have 

fair forum for the citizen and the committee rather than a lush 
playground for the loiterers? 

Mr. Keating. Yes, indeed. 

Mr. Scorr. In coming to that conclusion do you feel that the ex- 
istence of a certain no man’s land due to the absence of rules may 
have itself contributed to focusing attention upon the hearings or the 
conduct of the witness and the committee rather than upon the sub- 
ject matter of the investigation ? 

Mr. Keartine. Yes, and I think that rules would tend to get our 
emphasis upon the point where it should be. 

Mr. Scorr. Thank you very much, Mr. Keating. 

Mr. Keating. Thank you very much, gentlemen. 

Mr. Scorr. Chairman Reed of the Judiciary Committee? We very 
much appreciate your coming over, Mr. Chairman. 


STATEMENT OF HON. CHAUNCEY W. REED, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Reep. I am very happy to come over, Mr. Chairman. 

I want to say that I have read over House Resolution 447, and I 
might say that taken all in all I think it is a fair set of rules of pro- 
cedure. However, there are some things about these various rules 
that I question, and I will take them in the order in which I question 


them. 

On page 4, (g), 1 do not question (g), but it says here: 

No witness shall be compelled to give oral testimony for broadcast, or for 
direct reproduction by motion picture photography, recording, or otherwise 
in news and entertainment media if, prior to testifying, he demands to be heard 
without such coverage; nor shall any witness be subjected to harrassment or 
undue distraction from any cause while testifying under compulsion. 

I do not question that at all. In fact, the Committee on the Ju- 
diciary has adopted that philosophy, and we have not permitted any 
photographing during any hearings or any reproduction of motion 
pictures or radio or anything whatsoever whether the witness has 
given his consent or not. We have been under the impression that 
bringing these matters before the public, while it is amusing to the 
public, it does not tend to settle any of the issues, brings public re- 
actions to the committee either for or against the witness, and has a 
tendency to have members of the committee say things that they 
would not say if they did not know that it was being broadcast. 

I have no objection to that whatsoever. 

On page 6, however, section (iv) at the top of the page— 

Counsel for witnesses shall be permitted 

Mr.Sniru. Let us go back to (g). What suggestion would you make 
with respect to (g¢), if any? 

Mr. Reep. I would not suggest anything. I think that is all right as 
it is unless it is within the province of the committee, if the committee 
wishes to do as our committee has done, they would not permit it any- 
way. 

Mr. Smirnu. That is the way I feel. 

Mr. Reep. Unless you want to go that far. I would not be in favor 
of that. 
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Mr. Smirn. I do not think my colleagues would let us go that far. 


Mr. Reep. As to (iv): 


Counsel for witnesses shall be permitted, as justice may require, to address 
the chairman briefly on points of right and procedure, to examine their clients 
briefly for purposes of amplification and clarification, and to address pertinent 
questions to other witnesses whose testimony pertains to their clients, by written 
interrogatories submitted to the chairman or by cross examination 

Iam a little afraid of that. 

Mr. SmirH. So am I. 

Mr. Reep. I am afraid that that is going to turn an investigation 
into a semi-judicial proceeding which will prolong the hearings in- 
terminably. I know how lawyers are when they once get to cross 
examining; they want to continue. Unless the chairman is firm and 
cuts them off they will do it, and if they do cut them off then they are 
going to be accused of not letting the truth come out. 

I think whether counsel shall be permitted to examine witnesses or 
anything like that should be within the sound discretion of the com- 
mittee itself. 

Mr. Smirn. Asa matter of fact, it is an impractical thing to do? 

Mr. Reep. I think it is. 

Mr. Smiru. However desirable it may be. 

Mr. Reep. I would not be in favor of (iv). 

Now on the next page, page 7: 

Persons so affected shall be notified of the existence or pendency of such adverse 

utterance. 
In other words, testimony degrading or defaming them. I believe that 
would create an interminable job on the part of the committee to 
notify any person who has been criticized in any manner by another 
witness. 

It would seem to me that that should not be there and then “oppor- 
tunity shall be afforded such persons to appear as witnesses.” Per- 
haps the criticism of them may not be anything that anyone cares 
about or would not affect them any, but still they would under this 
section have the right to come in and testify; deny what was said 
about them. I question that that is wise. 

Mr. Smiru. Mr. Reed, we have had trouble in the past about that 
sort of thing over the years, and may I say at this point that Mr. 
Keating was cautious about saying anything critical of any of the 
committees and, as a matter of fact, he did not refer to the present 
committees, 

Asa matter of fact, that was going on when the Dies committee was 
operating. We had the biggest row as to whether the committee was 
oper: ating properly. So this is not new; we have had it ever since I 
was in Congress. I do think that if we are going to do anything 
about this having a man’s name called or where he picks up a news- 
paper or listens to the radio and he is blasted. 

He ought to have the opportunity to get before that committee and 
promptly refute those charges. Those things do happen, you know. 
I say it without criticism of anybody. They will pop out from some 
witness on the stand, and if we do anything we ought to correct that 
situation so that the man will have an opportunity to appear before 
that committee and have his say. 

NOW, if that language is too broad it could be narrowed. 

452525415 
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Mr. Cuenowertu. Will you yield there? 

Mr. Smiru. Yes. 

Mr. Cuenowetu. Do they not have right now? 

Mr. Smirn. No. 

Mr. Cuenowetu. Would not the committee in their sense of fair 
play give him that right ? 

Mr. Smiru. I think they probably would. 

Mr. Reep. He does not have the right. 

Mr. Smrru. He does not have the right, and he does not have any 
way of getting notice unless he does see it in the newspaper. <A fellow 
might be out in Oregon somewhere and not even see that thing. I 
think when his name is brought in in an adverse way or critical way 
that some method ought to be devised by which he would be notified 
and given an opportunity promptly to refute the charge. 

Mr. Scorr. It would certainly seem so to me. 

Mr. Reep. Frankly I do not think that the adoption of this resolu- 
tion, no matter how you frame it, is really going to remedy the situa~ 
tion that you now have very much. I think a great deal depends 
upon the personality of the chairman of the committee and the mem- 
bers of the committee. 

Mr. Smiru. It isa human question after all. 

Mr. Reep. If the members of the committee through courtesy do not 
curb the chairman, then you are going to have criticism if he over- 
steps his bounds. Now, I have had some experience on committees 
of this kind. I was on a committee that investigated crime in the 
District of Columbia during my freshman year here. We were criti- 
cized, probably justly so, but 1 do not recall that it was all just. I 
recall a few years ago we had the Kefauver committee. You all recall 
that. The Kefauver committee went around in various parts of the 
country, usually on television. It examined witnesses, and if any 
committee of Congress ever violated civil rights or abused witnesses, 
that committee did, and yet it was acclaimed as a great committee 
because the persons who were abused in that case were mostly criminals, 
and criminals had no sympathizers among the public. 

The public was willing to see them abused even though their civil 
rights were violated, and they were called very bad names and things 
like that. In fact, it almost brought the chairman into the Presidency 
here, at least the Democratic nomination for it. 

Mr. Suirn. Television is a great thing. 

Mr. Reep. Yes. It certainly gave him a great sendoff. 

Ever since the Dies committee was organized, I think every chair- 
man of that committee has received a great deal of abuse. Now it is 
directed against the McCarthy committee, the Jenner committee, and 
the Velde committee, because I think contrary to the Kefauver com- 
mittee they are bringing before them people who are accused of being 
sympathizers with the Communists or fellow travelers. Most of these 
people are semirespectable, and immediately they draw to their defense 
a great many respectable people who would shun criticizing what the 
Kefauver committee did because they would not defend these crim- 
inals, but they do defend these semirespectable people who are brought 
before the several current committees of the Congress and have 
brought a great deal of criticism to them. 

I am not saying a word against any of the chairmen or any of 
the members of those committees, but I assume that at times they 
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have blown their tops, and I can understand why they do it when a 
witness is defiant, when a witness is accusing the committee of unfair- 
ness, and everything of that kind, why, they will blow their tops 
at times just as I have heard judges do it in courts. 

I would not criticize them too much for it; probably if I were in 
their position I would do the same, or possibly I would do differently. 
I think that the whole thing will not have the effect that the author 
thinks it will in the conduct of committees, but it is a step at least 
in the right direction. It will at least narrow the thing down and 
provide somewhat of a remedy for rank abuses. 

Mr. Scorr. Taking the illustration you made mention of a man 
in Oregon who suddenly reads in the paper that somebody, he feels, 
unjust ifiably accused him of something pretty bad, under the present 
situation he not only does not know whether he has a right, but 
neither, I venture to say, do the Members of the Congress know 
whether he has the right, and neither do the Members of Congress 
know whether he has the right unless they meet. Perhaps this par- 
ticular language that we have here is too oy but to make it a 
matter of common knowledge on the part of a person so maligned 
of his right to come before a committee with dignity and with proper 
presentation of his case answer promptly these allegations which he 
regards to be evil and unfounded. 

So that we are trying to bring into the body of practice and the 
body of common knowledge something which, I feel quite sure, 
nobody could now say exists as a right. I think that is a worthy 
objective, although the wording itself may be subject to correction. 
Do you agree with that? 

Mr. Reep. I think that is true, although I can conceive, too, of one 
of these witnesses who testifies, for instance, of his associations, such 
as Whittaker Chambers, who testifies of his association with various 
people whom he designates as Communists or as fellow travelers or 
something like that, that you may be subjected to a flood of thee 
people coming in and cluttering up your record with their deniuars, 
but that would not consume any too much time even in that case. 

I think in justice they are entitled to it. 

Mr. Scorr. I think the committees of Congress always have methods 
to deal with out-and-out crackpots. If somebody tries to subvert 
the purpose of a particular rule, there always exists certain powers 
within the Congress itself to take care of the crackpots and the hard 
money or soft-money fanatics, as the case may be. 

Mr. Cuenowetn. As I get your position, you feel that we should 
adopt a procedure for all of the committees? Do you think the 
situation justifies such action as that? 

Mr. Reep. I think it does. 

Mr. Cuenowetn. Do you feel that the recent trend toward making 
the congressional hearing more or less a public spectacle and the 
entertainment features more prominent has brought on some of this 
decline in the prestige of congressional hearings ? 

Mr. Rerp. Absolutely. 

Mr. Cuenowetnu. As I understand, you would ban all television ? 

Mr. Reep. I would. 

Mr. CHeNnowern. And all photography in connection with the 
hearing ? 
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Mr. Reep. We permit them to photograph witnesses before the 
hearing. When the committee is in session we do not permit it. 

Mr. Curnowetn. So far as notifying these witnesses is concerned, 
you feel that this would be too great a burden to place on any com- 
mittee to comb the record and sort out all the names that have been 
mentioned ¢ 

Mr. Reep. It would seem to me. 

Mr. Cuenowern. You do feel that they have the right to be heard, 
but you do not feel that the burden should fall on the committee to 
notify them ? 

Mr. Reep. That is right. I think a great deal of the criticism that 
has been leveled against the present committees has not been so much 
of the proceedings before the committee as it has been the statements 
of the chairmen and members after the commitee hearings are over. 

Mr. Cuenowetnu. Or before the meeting / 

Mr. Reep. Or before the meeting. Many times I have read state- 
ments by the chairman of the committee in which they denounce this 
fellow, that fellow, and the other fellow, which was not, well, it may 
have been borne out by the evidence, but the evidence had not been 
concluded, and I think that is something that should be guarded 
against. 

There again you cannot do that by a set of rules of procedure be- 
cause it depends upon the individuality of the chairman. If he is that 
kind of fellow, I do not know how you are going to stop him. 

Mr. Scorr. Mr. Reed, would you care to comment at all on these 
House concurrent resolutions which propose generally a Joint Com- 
mittee on Internal Security to consist of equal membership of the 
House and Senate Judiciary Committees? 

Mr. Reep. Well, the only experience that I have had has been an 
unhappy one with a joint committee; that was when we had a Joint 
Committee on Tidelands with the Senate. I happened to be on that 
joint committee. When one Senator wants to monopolize all the time, 
which happened in that case, we piled up a record as high as this ceil- 
ing. With his cross examination of every witness from the time he 
was born to the erie time, why, we finally, the House Members, 
simply withdrew and said, “We are going bac k, and we are all through 
with this joint session.’ 

Mr. Scorr. I sometimes wonder why Senators seem to have so much 
more time than Representatives. 

Mr. Rrep. We were there every day for-several weeks and piled up 
an enormous record. Wesimply had to pull out; we had heard all we 
wanted about it, and we came back and voted out a bill. 

Mr. Scorr. Do you have anything ? 

Mr. Smitu. No. 

Mr. Scorr. Mr. Chenoweth ? 

Mr. Cuenowetu. That same situation has prevailed in other joint 
investigations, has it not? 

Mr. Reep. I think it has, and I doubt whether a joint committee 
would be very effective. 

Mr. Smiru. My experience has been that it has been so difficult to 
get a representative meeting. Either the Members of the House are 
unable to come at that time or the Members of the Senate are unable 
to come at that time. We have not had a good attendance at some 
of them. 
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Mr. Scorr. I think that is all, then, Mr. Reed. 

Mr. Reep. Thank you. 

Mr. Scorr. We know how busy you are, and we greatly appreciate 
your appearance, 

Mr. Reep. Thank you, gentlemen. 

Mr. Scorr. Mr. Thomas E. Harris, counsel for the CIO, 


STATEMENT OF THOMAS E. HARRIS, ASSISTANT GENERAL COUNSEL, 
CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Harris. With the committee’s pe ‘rmission, I would ask it to 
accept for the record the prepared statement I have here to conserve its 
time, and then I would like to summarize certain parts of it. 

Mr. Scorr. Fine. We will receive at this point the written state- 
ment. You go right ahead. 

(The statement referred to follows:) 


STATEMENT OF THOMAS E. HARRIS, ASSISTANT GENERAL COUNSEL, CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 


My name is Thomas E. Harris. I am assistant general counsel of the Congress 
of Industrial Organizations, and I appear here on its behalf. 

The Congress of Industrial Organizations has long been concerned about the 
methods sometimes used by congressional investigating committees. At its 1953 
convention, as at various earlier conventions, the CIO adopted a resolution 
denouncing the excesses of certain investigating Committees. Referring to two 
partic ular Senators, the resolution declared : 

* * * They consciously and deliberately seek to exploit for their own ends the 
fear of Soviet aggression which is pervading our land. By ever more reckless and 
irresponsible charges, they lead the great hue and cry against communism, seeking 
not truth but sensation, and not the apprehension of the real culprits, but the 
augmentation of their own notoriety. Their arsenal is the half-truth and the big 
lie. The personal freedoms guaranteed to all persons by the Constitution, and 
the elemental dignity of man, mean nothing to these power-hungry demagogs.”’ 

As a step toward the correction of these abuses, the 1953 CLO resolution urged 
the Congress “to adopt a code of fair procedures to compel its investigating com- 
mittees to respect individual rights.” We accordingly welcome this opportunity 
to appear before this subcommittee. 

The CIO favors the adoption of a code of fair procedures to guide congressional 
committees. We believe that such a code can help to bring about substantial 
improvements in committee procedures. We are cognizant, however, that no 
procedural code can, by itself, entirely end abuses by investigating committees. 

There are several factors which limit the extent to which any code of fair pro- 
cedures can serve to curb the excesses of congressional committees and secure 
fair play to individuals. The first of these is that in the case of certain con- 
gressional investigations the basic objection is not merely to the committee's pro- 
cedure, but to its holding of the investigation at all; and the basic unfairness 
to the individual consists in subjecting him to defamatory charges at all in sucha 
proceeding, rather than in the method by which it is done. 

Certain investigations have been concerned with matters which should not, in 
our view, have been made the subject of a congressional investigation at all. (We 
refer to the propriety, rather than the legality, of the investigation: We find, as a 
practical matter, virtually no legal restriction with respect to the subjects which 
Congress may investigate. ) 

Further, many of the charges which have been heard before congressional 
committees present issues which, in our view, cannot properly be resolved by 
such committees, but only by the courts. A congressional committee is, in other 
words, the wrong forum. 

Again, some of these investigations have, in our opinion, had no legitimate pur- 
pose, but have been started, or carried on, simply to advance the political futures 
of participating Congressmen through sensational publicity. 

The cure for the abuses of these investigations is to stop the investigations. 
The Houses of Congress should be far more restrictive in authorizing investiga- 
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tions by special investigating committees than they have in the past. In the case 
of investigations by regular standing committees, the problem of preventing 
illegitimate investigation is perhaps procedurally more difficult. Senator Mon- 
roney has proposed to amend the rules of the Senate so that a motion to dis- 
charge a committee or subcommittee from the further pursuit of an inquiry 
could be brought to the floor of the Senate. That seems like a good idea, but 
past history stresses the difficulty of inducing either House to discipline one of 
its committees. 

A second consideration limiting the effectiveness of any code of fair procedure 
is that enforcement of such a code will rest largely in the hands of the congres- 
sional committees themselves. House Resolution 447 does not, as I understand 
it, propose to give to witnesses before congressional committees the sort of 
legally enforceable procedural rights given to defendants in judicial proceedings 
in criminal cases. 

House Resolution 447 does provide that alleged voilations of the procedural 
code may be referred by any Member to the Rules Committee and ultimately to 
the House, for opinion or censure or such other action as the House may deem 
proper. Such a provision would improve the present situation. However, both 
the Rules Committee and the House would normally be most reluctant to dis- 
cipline a congressional committee. 

Hence, a code of fair procedure must depend for its effectiveness principally 
upon the sense of fairness and self-restraint of the committees themselves. This 
is not too reassuring as to the effectiveness of the proposed code, as some of the 
committees which have heretofore been guilty of questionable procedures already 
have procedural codes of their own which look pretty good on paper. 

A third reason why a code of fair procedure cannot operate automatically to 
insure fair hearings is that the standards of any such code must, in many respects, 
be general, and therefore depend for their effectiveness on their application as 
the hearings proceed. 

Finally, even the proposals which go farthest in spelling out a code of fair 
procedures for congressional committees, and House Resolution 447 goes about 
as far as any, stop short of according the procedural rights granted defendants 
in criminal cases in the courts. 

Yet, unfortunately, an individual who is made the subject of defamatory 
charges before a congressional committee is, in practical effect, in much the same 
position as a defendant in a criminal proceeding. His job, his whole standing 
in the community, is likely to be at stake. Hence nothing less than the proce- 
dural rights granted defendants in judicial proceedings would be adequate pro- 
tection to those accused before congressional committees. 

Any general grant to witnesses before congressional committees of the rights 
of defendants in criminal cases could, however, hamstring legitimate congres- 
sional investigations. Congressional investigating committees would never get 
anywhere if they had to proceed as slowly and meticulously to the proof of an 
issue as do the courts. (That is, of course, one reason why, as we have already 
said, congressional committees should cease trying to do the work of the courts. ) 
Again, even the adoption of judicial standards would not fully suffice, for per- 
sons not parties to court cases have no protection against the libels of witnesses 
in such cases; this problem never having reached the magnitude in the courts 
that it has in congressional hearings. 

For all of these reasons, it is clear that no code of fair procedure can be a 
panacea. Such a code should be useful in improving procedures, but it should not 
be accepted as a substitute for other efforts to improve committee procedures. 
If the bare adoption of a code were regarded as solving the problem, adoption 
might do more harm than good. For there is no final cure save the election of 
Congressmen who have respect for individual rights, a sense of fair play, and 
enough self-restraint to curtail congressional investigations to their proper fields. 

We now turn to the specific proposals of the Scott resolution, House Resolution 
447. 

1. RELEVANCY 


One of the few protections which the courts afford to witnesses before con- 
gressional committees, in addition to the right to invoke the privilege against 
self-incrimination under the fifth amendment, is that the questions must be 
relevant and germane. In a prosecution for contempt a court will, in other 
words, inquire whether the questions which the witness refused to answer were 
relevant and germane to the subject under investigation. For this right to be 
meaningful it is necessary that the scope of the investigation be defined in ad- 
vance. General considerations of fairness likewise require that the scope of the 
inquiry be defined in advance. 
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House Resolution 447 deals fairly and adequately with these subjects, by pro- 
viding: 

“(k) (i) The subject of each hearing shall be clearly stated at the outset 
thereof, and evidence sought to be elicited shall be pertinent to the subject as so 
stated.” 

2. SUBPENAS 


House Resolution 447 would amend paragraph 26 (d) of rule XI of the House 
to provide that subpenas to require the attendance of witnesses or the production 
of books and papers shall be issued only “by authority of the committee.” It 
would also amend paragraph (k) (ii) to provide that no major phase of an in- 
vestigation shall be developed by calling witnesses “until approved by the com- 
mittee.” 

However, these proposals seem to leave the way open for a committee, after 
it has been decided on a major phase of an investigation, to delegate to a single 
committee member the power to issue subpenas. We think it would be prefer- 
able to require that the important decision of whether to call an unwilling wit- 
ness must have the assent of a majority of the committee or the subcommitee. 
We can all call to mind cases where a single Congressman, acting by himself, has 
abused the subpena power by summoning a witness who ought not to be called 
at all. 

Further, we suggest that the rule provide that a subpena must be served at 
least 1 week in advance of the date set for hearing, to allow the witness and his 
attorney adequate time for preparation. 


3. SECRET SESSIONS 


House Resolution 447 would amend paragraph 26 (f) of rule XI to provide 
that “no witness shall be compelled to give oral testimony before an executive 
session if, prior to testifying, he demands to be heard in public.” 

This proposal raises one of the most interesting and perhaps controversial 
questions which has come out of this discussion of a code of fair procedures. 
Senator Douglas, for whose views we of the CIO have great respect, has not 
only defended secret sessions, but has urged that they be made compulsory in 
some situations. Thus he has proposed a rule that any witness reflecting ad- 
versely upon other persons be called to testify at a public hearing only after he 
has been examined in executive session and his reiative credibility has been es- 
tablished. He has further proposed that the persons adversely commented upon 
then be notified to attend the public hearing and permitted to make a statement. 

We of course agree that the ends which Senator Douglas seeks are highly de- 
sirable. It seems to us that they could be usually attained, however, without 
subjecting unwilling witnesses to secret hearings. The witnesses regarded by 
investigating committees as reliable are usually willing witnesses. Most of the 
reputation blasting is done by these witnesses who are cooperating with the com- 
mittee. Their testimony could, with their consent, be heard in executive session, 
as House Resolution 447 contemplates in its proposed rule XT, 26 (k) (v). Or the 
testimony to be given by friendly witnesses could be ascertained in advance by 
committee staff members, and persons adversely affected could be notified of its 
expected contents and be given an opportunity to be present at the public hearing. 

Admittedly there may be cases where an unwilling witness damages the repu- 
tation of other persons, and in this situation a secret hearing as proposed by 
Senator Douglas might give better protection to the third person whose reputa- 
tion is at stake. I say “might” because the protection of third persons disappears 
when there is a leak of secret session testimony, and we all know how frequent 
these leaks are. 

On the other hand, it seems to us that the hearing of unwilling witnesses in 
secret sessions has undesirable features which quite outweigh the possible ad- 
vantage contemplated by Senator Douglas. 

In the first place, these secret sessions sometimes resemble secret trials, and 
nothing is more abhorrent to our Anglo-Saxon conceptions of justice than a 
secret trial. The bullying of a witness by a committee member is much likelier 
to occur if the doors are closed, as recent experience demonstrates. 

That leads to our second objection to secret hearings, which is that any eode 
of fair procedures must depend for its effectiveness largely upon opinion, either 
public opinion or opinion in the Congress as a whole. Obviously the force of 
such opinion cannot be brought to bear at all on secret sessions which are kept 
secret, and only belatedly and to a limited extent if the transcript is eventually 
released. 
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Thirdly, it has sometimes happened when witnesses are questioned in secret, 
that if their testimony is satisfactory to the committee it is then released or the 
witness is called for a public session, but if the testimony is not satisfactory to 
the committee, it is kept secret and the witness is not called at a public session. 
This hardly amounts to fair investigation 

Fourthly, even worse, and this has happened quite recently, witnesses have 
been heard in secret sessions and parts of their testimony have immediately been 
released out of context by the committee. Worse still, committees, or individual 
Congressmen, have sometimes released misstatements as to what the witness 
said in secret session. 

House Resolution 447 contains two provisions intended to deal with these par- 
ticular abuses. The proposed rule XI, 26 (k) (vi) provides that the secrecy of 
executive sessions shall be rigidly enforced; that violations by nonmembers may 
be punished as for contempt; and that nonauthorized conduct by committee mem- 
bers can be censurable or punishable as the House may deem proper. The 
proposed rule XI, 26 (k) (x) provides that no testimony given in executive 
session shall be disclosed in part only, and that if it is the committee shall 
promptly release such other parts of the testimony as may be necessary to give 
the context. 

These proposals are highly desirable, and will be needed to prevent abuses in 
connection with the testimony in executive session of willing witnesses, even if 
unwilling witnesses are not hereafter to be required to testify in secret. In 
view, however, of the difficulty in preventing leaks, with which all of us who 

ve in Washington are so familiar, we think that complete enforcement of these 
rules cannot be assumed and that a better safeguard for unwilling witnesses is to 
enable them to refuse to testify at all in secret. 

It may be urged that the security considerations sometimes necessitate secret 
sessions. IT am unable to see how that can be true, however, of a witness who is 
hostile to the committee. Such a witness can always talk in public if he is bent 
on violating security. 

I may say that in my personal observation secret sessions are often used 
simply as a substitute for adequate advance staff work. Witnesses are called 
in and put under oath and are examined in the presence of probably one com- 
mittee member, without any attempt to ascertain in advance what their testi- 
mony will be. If these witnesses are friendly to the committee, this procedure 
is unnecessary. If they are not, it is susceptible of grave abuse. 

On balance, therefore, we agree with the proposal before this subcommittee 
to ban these secret sessions of unwilling witnesses. 


#. RADIO AND TELEVISION 


Rule XI, paragraph 26 (¢), as proposed, would provide that no witness shall 
be compelled to testify for broadcast, motion-picture photography, or recording 
over his objection, or be subjected to harassment or undue distraction while 
testifving 


We heartily endorse this proposal 


RIGHT TO COUNSEI 


On this important subject, House Resolution 447 contains two provisions. It 
provides in subparagraph (i) that witnesses shall be permitted to be advised 
by counsel of their legal rights while giving testimony, and to be accompanied 
by counsel to the stand unless the committee otherwise directs. Next, it pro- 
vides in subparagraph (k) (iv) that counsel for witnesses shall be permitted, 
“as justice may require,” to address the chairman briefly on points of right and 
procedure, to examine their clients briefly for purposes of clarification, and to 
question other witnesses whose testimony pertains to their clients either by 
cross-examination or by written interrogatories submitted to the chairman. 

These proposals seem entirely sound. The extent to which counsel are per- 
mitted to interject, to examine their clients, and to cross-examine other wit- 
nesses must, of course, be subject to close control by the committee chairman in 
order to avoid such interruptions and delays as would break down the com- 
mittee’s investigative processes. Nevertheless, the recognition of these rights, 
even though thus necessarily curtailed, would be of great assistance in the pro- 
tection of witnesses before committees. 
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6. BREACH OF DECORUM 


The proposed paragraph (j) provides that breaches of decorum by persons 
present at committee hearings may be punished by censure, exclusion from the 
comlnittee hearings, or by citation from the House for contempt. Representative 
Scott has also introduced a separate bill, H. R. 7955, which deals in part with 
this subject. 

There can be no objection in theory to the existence of some power to punish 
for extreme breaches of decorum, Normally, however, the power to exclude 
from hearings should be sufficient. 


7. EXPLANATIONS BY WITNESSES 


The resolution provides in subparagraph (k) (vii) that witnesses shall be 
permitted brief explanations of affirmative or negative responses, and may submit 
brief statements, either orally or in writing, at the opening or close of their 
testimony. 

This seems a fair and reasonable protection of witnesses in these respects. 


8. TRANSCRIPTS 


The proposed subparagraph (k) (viii) provides a verbatim transcript shall 
be made of testimony, and that “no alterations of meaning” shall be permitted 
therein. 

This phraseology seems unnecessarily loose. Undoubtedly, the intention is 
to provide that no alteration shall be permitted except to correct defective 
transcription. It would be better, I think, to provide just that. 

Subparagraph (k) (ix) provides that a witness may obtain a transcript of 
his testimony for paying the cost. It seems to us that the committees should pay 
the cost of these transcripts, which is sometimes quite substantial. An alterna- 
tive would be to establish some sort of in forma pauperis procedure. But it 
would be simpler and better for the committees just to furnish transcripts. They 
should be able to arrange, at small cost, for the making of extra transcripts 


9. RIGHTS OF PERSONS DEFAMED BY TESTIMONY 


The resolution contains a number of proposals designed to secure fairer treat- 
ment for persons who are defamed by the testimony of other persons before 
congressional committees. These proposals seem to us in general sound. 

The resolution provides first in paragraph 26 (1) (i) that persons who are 
the subject of defamatory testimony shall be notified of the existence or pendency 
of such testimony. It would seem preferable to spell this out a little more, by 
providing that when the committee knows in advance that defamatory testimony 
is to be given at a hearing, the person who will be animadverted upon shall be 
given notice sufficiently in advance so that he can be present at the hearing and 
reply at that time. When it is not known that the testimony will be given in 
advance, the rule should provide that the subject of the testimony will be notified 
immediately after the hearing. 

The resolution next provides in paragraph 26 (1) (ii) that opportunity shall be 
afforded such persons to appear promptly and at the same place if possible, and 
under subpena if they so elect. We think this proposal is entirely sound, subject 
to the modification already suggested, that where the adverse testimony is 
known of in advance, the subject thereof should be given an opportunity to be 
present and respond on the spot. 

The resolution provides in subparagraph (1) (iii) that a person adversely 
affected by testimony may, in lieu of appearing as a witness, submit a sworn 
statement which will be incorporated in the hearing record. 

We agree that this right should be granted. However, the right to submit a 
sworn statement should be in addition to, rather than in lieu of, appearing as a 
witness: the person denigrated should be free to do both if he chooses. Since 
other witnesses are to be permitted to file statements, there is no reason that 
persons defamed should not. Conversely, I take it that the provision that a 
maligned person may file a statement in lieu of appearing does not imply that 
the committee may not itself subpena the person as a witness. Certainly the 
committee should reserve that right. 

In general, House Resolution 447 makes adequate provision for preserving 
to persons who consider that they have been maligned the right to appear and 
testify themselves. It is, however, rather vague with respect to the right of 
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such persons to have witnesses subpenaed. The provision in the proposed 
subparagraph (n) that any request to subpena additional witnesses received 
from a witness or other person entitled to the protections afforded by sub- 
paragraphs (k) and (1), (i. e., a maligned person), shall be disposed of by the 
comlittee, seems to mean that the majority of the committee will decide whether 
to honor requests from denigrated persons to have witnesses subpenaed in their 
behalf. It would be better to spell this out rather than to leave it to inference, 
however. We agree that this decision should be made by the majority of the 
committee. 

It likewise should be made clear that the provision of subparagraph (k) (iv) 
that counsel for witnesses shall be permitted, as justice may require, to address 
pertinent questions to other witnesses whose testimony pertains to their clients 
(either by written interrogatories or by cross-examination) applies to counsel 
for persons who have been maligned before a committee as well as to counsel 
for ordinary witnesses before a committee. 

Finally, the resolution is completely silent as to the right of maligned persons 
to call witnesses who will appear on his behalf voluntarily. Obviously, this 
right should be as broad as the right to have witnesses subpenaed; that is, 
maligned persons should, subject to the concurrence of the majority of the 
colmmittee, have that right. Probably the resolution is not meant to withhold it. 


10. REQUESTS TO SUBPENA ADDITIONAL WITNESSES 


We have already referred to subparagraph (n) in connection with the dis- 
cussion of the right of maligned persons to have witnesses subpenaed to testify 
by them. However, this subparagraph raises certain additional questions : 

This subparagraph reads: 

“(n) Requests to subpena additional witnesses shall be received and con- 
sidered by the chairman in any investigation in which witnesses have been 
subpenaed. Any such request received from a witness or other person entitled 
to the protections afforded by parts (k) or (1) of this rule shall be considered 
and disposed of by the committee.” 

It is not clear what this first sentence means, i. e., to what requests to subpena 
additional witnesses does it refer? Since the second sentence provides that 
such requests from witnesses or maligned persons are to be considered by the 
full committee, it is not clear what other additional requests there can be. 
Regardless of this, we are of the view, as stated earlier, that all subpena requests 
should be decided by the committee as a whole, rather than by the chairman. 


CONCLUSION 


The CIO in general supports the Scott resolution, and urges that, with the 
modifications suggested, it be adopted. 

We thank the subcommittee for this opportunity to appear here. 

Mr. Harris. My name is Thomas E. Harris. I am assistant general 
counsel of the Congress of Industrial Organizations, and I appear here 
on its behalf. 

The organization which I represent has long been concerned about 
the methods sometimes used by congressional committees, congres- 
sional investigating committees. At its annual conventions it has 
periodically made complaints about these methods, and it is urged that 
a code of fair procedures be adopted as a step toward correction of 
what we consider to be abuses by these committees. 

We, therefore, are in favor of such a code. We think that it could 
do some good. We think that the adoption of a code such as that 
proposed in House Resolution 447 by the House would have some in- 
fluence in improving the procedure of House committees. Also it 
would supply a standard by which the public could judge the perform- 
ance of those committees. 

At the same time, we realize that there are limitations as to what 
can be accomplished by any such code in the way of guaranteeing fair 
treatment to witnesses. There are several factors which we think 
limit the effectiveness which any such code could have. 


TR 
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One is that often the real complaint about an investigation is that it 
should not have been undertaken at all; that it deals with a subject 
which perhaps Congress should not as a matter of propriety be in- 
vestigating. Sometimes an investigation precisely duplicates other 
investigations and a congressional committee conducts successive in- 
vestigations year after year on the same subjects, calling the same 
witnesses. 

Often we believe these investigations are instituted with no genuine 
legislative purpose but simply to get publicity for a particular 
Congress. 

Now in the case of an investigation of that sort the real complaint 
is that the investigation goes on at all. Ifa person is defamed before 
such an investigation, the wrong that is done him is that he should 
not be called or defamed in such a thing at all. If a proceeding is 
legitimate, whether it is a judicial proceeding or a legislative pro- 
ceeding, the citizen has to take his chances of being hurt in such an 
investigation. 

But to ask people to suffer the impact of an illegitimate investiga- 
tion is something else. 

Now again sometimes these investigations undertake determina- 
tions better left to the courts. Occasionally they get over into really 
trying to ascertain the guilt or innocence of individuals. That, we 
feel, should be left to the courts. 

Now there is, of course, a line between investigating the adminis- 
tration of justice and investigating the merits of particular indi- 
vidual cases. It seemed to me that the committee formerly headed by 
Representative Chelf and more recently by Representative Keating 
did a very good job of adhering to that line. They investigated the 
administration of the Department of Justice but successfully for the 
most part endeavored to avoid getting into the merits of individual 
cases. I think they did a good job on that. 

Now another thing that limits what could be accomplished by any 
set of rules is that the enforcement of any code is going to rest largely 
with the individual committees. The joint resolution you are consid- 
ering, as I understand it, does not propose to give witnesses the sort 
of legally enforceable rights that parties to court cases have. 

The enforcement of the standards it would set up would rest in the 
first place with the committee itself. While it does make some 
provision for referring violations to the Rules Committee and ulti- 
mately to the House by a member of the committee, that referral 
could only be done by a member of the committee, not by a witness, 
and past experience suggests that neither House of Congress is very 
keen to discipline its committees. 

So that we think the set of rules would rest largely for their effec- 
tiveness on the individual committee. 

Now some of these committees, including the ones whose procedures 
we are most critical of, already have adopted themselves such rules 
which look very nice on paper. This indicates that there is no reason 
to be too hopeful about what can be accomplished by a code. 

Again, the standards of any code necessarily have to be pretty loose 
and general; they have to depend for their fairness and effectiveness 
on how they are applied on a day-to-day basis by the individual com- 
mittee. To attempt to give parties before congressional committees 
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the sort of rights that they have in judicial proceedings could result 
in hamstringing the work of committees. 

If you had a procedure whereby the lawyer objects to any question 
asked of a witness and argues the relevanc y or argues the propriety 
of the question, if you hs id the same rights of cross-examination and 
so on, the congressional investigating committees would never get 
anywhere. They cannot proceed as carefully and as meticulously 
in resolving issues of fact as the courts do, and that, of course, 1s one 
reason why the committees should stay away from trying to do the 
work of the courts. 

Now again, even if the congressional committees had rules approxi- 
mating in definiteness those of the courts, that would not be a full 
protection. In the courts a third party, a person not a party to the 
suit, has no protection against being defamed by witnesses in a law 
suit, and testimony given in a law suit is privileged as regards the 
libel and slander law just as testimony before the congressional com- 
mittee is. 

However, this problem has never reached the magnitude in the law 
courts that it has before congressional committees, and in one respect 
outsiders, Innocent bystanders, do have more protection from being 
libeled in court cases—that is, the hearsay rule is enforced. 

Now, it certainly is not enforced in congressional committees. It 
is the regular practice of one committee to put on the stand a par- 
ticular witness and say, “Now, when you were in the Communist 
Party years ago, did you hear that so-and-so was a Communist?” 
This witness answers, “Oh, yes, I heard that so-and-so was a Commu- 
nist when I was in the Communist Party.” 

This is not even hearsay. This witness does not even identify the 
people who are supposed to have told him that. This is mere rumor, 
and the combination of permitting people to be defamed by that sort 
of vague testimony, the COnmINAL IO of that and the fact that the 
testimony Is privileged a gainst the libel and slander laws creates a 
very grave abuse. 

Much of this, however, cannot conceivably be taken care of by a 
code of fair procedure. The other day, for instance, a Senator who 
heads an investigating committee announced at a press conference in 
New York that he was going to investigate such-and-such.a union. 
Now, the bare naming of that union raised in the minds of the press 
an inference that it was Communist; that there was something the 
matter with it because that is what this Senator was investigating, 
was communism In unions. 

The union has never been subpenaed, no representative has ever 
been subpenaed. Its attorney wrote the Senator requesting to appear, 
stating that all officers of the union were ready to appear and were 
ready to produce any records, and they asked that the Senator either 
withdraw his statement that the union was under investigation or go 
ahead and call them. So far the »V have not heard from the Senator. 

Now, I do not know of any code that can take care of that sort of 
thing. Only the election of Senators and Representatives who have 
a real sense of fair play and a respect for individual rights can ever 
rectify all of these ae 

We do think, nevertheless, for the reasons I have given that the 
adoption of some sort of code of fair procedures would to some extent 
help in this situation. Further, we think that this particular proposal, 
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House Resolution 447, is a very good one. In general we agree with 
its proposals. We would favor certain modifications which | have 
spelled out in my prepared statement. 

[ will summarize those very briefly if I may. 

On relevancy, that is, on requiring the purpose of the investigation 
to be stated in advance and requiring that its inquiries be pertinent 
and germane, we think the proposal is entirely satisfactory. 

On the issuance of subpenas, we would prefer that unwilling wit- 
hesses—that is, hostile witnesses, be called only | va vote of a major ity 
of the committee or the subcommittee and that the subpena power 
not be delegated either to the chairman or to an individual committee 
member. Many of the abuses which we have seen in this field have 
come from a chairman or an individual member acting by himself or 
occasionally from a one-man subcommittee. 

In speaking of “5 issuance of subpenas I refer, of course, only to 
the summoning of a genuinely unwilling witness. Where they are 
issued simply to pay e ansportation, why, that is something that could 
be handled by the committee's staff. 

I would like to say a little on the subject of secret committee ses 
sions. This is the point I think on which these various proposals for 
codes of fair play differ most widely among themselves. I think it 
is on the question of whether the investigating committee sessions 
should be secret that there is the widest difference of opinion. 

Senator Paul Douglas, who was one of the proponents of a code of 
fair procedures, not only defends secret sessions but urges that investi- 
gating committees meet always in secret when they are hearing testi- 
mony which defames a person in order that the person defamed may 
be notified in advance and have an opportunity to be present when 
public testimony is given defaming him. 

We believe that the dangers of the secret session outweigh this possi- 
ble advantage indicated by Senator Douglas. 

Some of these secret investigating sessions have closely approached 
trials. Nothing is more repugnant to our Anglo-American traditions 
of justice than a secret trial. That, of course, was one of the abuses 
engaged in by the court of star chamber. Witnesses are far more 
likely to be badgered and bullied in secret than they are in public. 
If you have a code of fair procedure, its enforcement will depend on 
public opinion, public opinion in the country, public opinion in the 
Congress. 

It is hard to see how public opinion can be effective if the pro 
ceedings are secret and no one knows exactly what went on. Again, 
if the sessions are secret, it is hard to see how Senator Douglas’ ob- 
jective of not defaming innocent parties will be achieved because the 
testimony is leaked. I suppose you could not describe the recent 
practice of one of the Senators in New York as a leak because he has 
been holding secret sessions of his investigating committee and then 
he calls in the press and tells them what he says went on. That is 
not exactly a leak since it is conducted by the chairman of the com 
mittee, but certainly the secrecy of the session does not protect anyone 
who is maligned, and there is a biased account of it promptly given 
to the press. 

We have had the situation where the Senator and some witnesses 
before him have been in dispute as to what was and what was not 
said at the secret session. 
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If a committee is genuinely concerned with protecting innocent 
parties from being defamed, it can usually do so without resorting to 
secret sessions with unwilling witnesses. ‘The witnesses who do the 
defaming are for the most part witnesses friendly to the committee. 
They are acting in cooperation with the committee. The committee 

can easily ascertain what they are going to say in advance and notify 

the persons maligned to be there and give them a chance to reply. 

On the other hand, an unwilling witness can be badgered in secret 
session. On balance, therefore, we agree with the proposal of this 
resolution that unwilling witnesses should not be called before secret 
sessions. 

The proposal to ban radio and television without the consent of the 
witness we think is a sound one, and we endorse it. 

On the right to counsel, we believe that the proposal of the resolu- 
tion is a good one. Necessarily the extent to which counsel is to be 
permitted to participate in a hearing must rest in the discretion of 
the committee. It does understand this resolution which provides 
that counsel may, as justice may require, address the chairman briefly 
on points of right and procedure, to examine their clients briefly and 
question other witnesses. 

Obviously in each case the committee must determine what par- 
ticipation counsel is to be allowed. Clearly that procedure is neces- 
sary if the committee proceedings are not to be inordinately delayed. 
On the other hand, it means that the legality of the right will depend 
on the committee’s proceedings day by day. 

The provisions that witnesses shall be permitted brief explanations 
of their responses we think is a good one. 

As regards committee transcripts, we would like to see a provision 
that a free copy shall be furnished to witnesses. The cost of these 
transcripts is sometimes substantial and many witnesses cannot 
afford them. 

We come now to the proposals with regard to the protection of 
persons defamed by testimony. As I have already indicated, when 
you are dealing with friendly witnesses we think that the committee 
should ascertain in advance when they are going to defame a witness 
or a third party and should give that party a chance to be present at 
the hearing so that he can respond then and there to any charges 
made against him. Otherwise the defense never catches up to the 
accusation. 

The resolution provides, among other things, that a person adversely 
affected by testimony may either appear or in lieu may submit a sworn 
statement. We suggest that he be allowed to do both if he wants to, 
as are other witnesses. 

The resolution in general seems to us to make adequate provision 
for preserving to persons who consider that thev have been maligned 
the right to appear and testify themselves. We find it, however, a 
bit vague with respect to the right of these persons to lave witnesses 
subpenaed or to call witnesses who will testify for them voluntarily. 
We think that they should be given that right or perhaps privilege 
would be a better term, subject. to the decision of a majority of the 
committee. Here again the decision must be left to the committee 
or there is danger of bogging down the proceedings so that here again 
the amount of justice or fair play which is ac complished by the pro- 
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vision necessarily will depend on how it is handled by the committee 
when each question arises. 

I think that covers the main points, Mr. Chairman. We are very 
grateful for this opportunity to appear before you to give our views. 

Mr. Scorr. Thank you very much, Mr. Harris, for coming, and for 
your statement. 

Judge Chenoweth ? 

Mr. CrenowetH. I am sorry, Mr. Harris, that I had to leave during 
a part of your statement. I see you have prepared a very fine state- 
ment, and I am personally very interested in what you have had 
to say. You feel, do you, that the time is here when we should adopt 
some standards of procedure for all congressional committees; that 
is the conclusion of your organization, is it / 

Mr. Harris. Yes, sir; we think that it would help some. 

Mr. Cuenowetu. What is that opinion based on ? 

Mr. Harris. We think that if such a set or such a code of fair pro- 
cedure received the approval of the House that its committees would 
have a greater tendency to abide by it. We think it would also serve 
to some extent as a standard by which claims of unfairness of commit- 
tees could be judged. 

Mr. Cuenowetn. You do not think you can obviate all of the crit- 
icism of congressional hearings by the adoption of such a code? 

Mr. Harris. No, sir. 

Mr. Cuenowetu. There would still be criticism of certain phases of 
congressional hearings. Of course, you start even before the hearing. 
You feel that committees have gone too far afield in matters they have 
investigated? Is that your thought? 

Mr. Harris. I feel that there have been some investigations which 
should not have been undertaken at all. 

Mr. Cuenowetnu. You feel that some of these situations could have 
been corrected before the investigation occurred ? 

Mr. Harris. Yes, sir; I think that sums it up very well. I don’t 

say that as a legal matter. I think as a legal matter the investigatory 

power of the Congress is very broad. Certainly it can investigate on 
any subject which it could legislate. Its power to propose constitu- 
tional amendments is unlimited. That means that it can be investi- 
gated with a view to a constitutional amendment and there are no legal 
aspects of the section. It is referring to the propriety of the in- 
vestigation. 

Mr. Curenowetu. You do not want to see a congressional com- 
mittee clothed with quasi-judicial powers and processes, do you? Do 
you think that would be a wise step to take just now ? 

Mr. Harris. No, sir; I don’t. 

Mr. Cuenowetu. Do you not think a hearing should be more or less 
informal? I think we all agree to the fact “that the rights of the 
witnesses should be protected i in every way possible, and if witnesses 
are taken by surprise and third parties brought in, I think every 
one agrees that they should have every right to come in and defend 
and protect themselves. But don’t you think we ought to keep the 
hearings as informal as we can, rather than put them into the strait- 
jacket of judicial processes and procedure, where the laws of evidence 
willapply? Don’t you think that is a little too far? 

Mr. Harris. Yes, sir; I think it is going a little too far. I think 
the committees should stay away from the sort of determinations 
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that the courts have to make. I think if they endeavored to observe 
the procedural rules that the courts do, the committees would never 
vet their work done. 

Mr. Cuenowetu. Do you think there has been some invasion, per- 
haps, of the jurisdiction of courts by congressional committees ? 

Mr. Harris. I think there have been on occasion. 

Mr. Cuenowern. And that is one of your main complaints ? 

Mr. Harris. Yes, sir. 

Mr. Cuenowern. I think that isall Thave. Thank you. 

Mr. Harris. I think perhaps I can illustrate that, not with reference 
toa criminal case but with regard to labor board proceedings. I think 
it is entirely appropriate for the Labor Committees of the House and 
Senate to investigate the administration of the National Labor Rela- 
tions Act, how the Board handles individual cases. I do not think 
that they should endeavor to prejudge the merits of individual cases. 

Mr. Curnoweru. Has that been done? 

Mr. Harris. Yes. A subcommittee of the House Labor Commit- 
tee only the other day subpenaed a trial examiner to ask him by 
what process of reasoning he reached such and such a result in an 
individual case. This is a case in which the disgruntled party is 
free to take it to the courts for review. That, 1 think, is an example 
of a congressional committee stepping into something that should be 
left to the courts. 

Mr. Cruenowetu. Is that common practice? I am not familiar 
with the situation, so I don’t know. 

Mr. Harris. The trial examiner in question had the instructions of 
the Board to refuse to testify. That is where he stands now. 

That situation, I think, necessarily shades off into investigating the 
administration, say by the Department of Justice or by the Labor 
Board. So it does become a question of drawing a line. As I said 
while you were out of the room, I think Representative Keating's 
committee did a fine job. 

Mr. Cuenowern. Yes, I heard that. I was interested in your com- 
ment. You feel, then, that some congressional committees have gone 
too far in the scope of the matter they are seeking to investigate / 

Mr. Harris. Yes, sir; I do. 

Mr. Cienowetu. So some of the trouble, you think perhaps, stems 
from that decision, rather than the actual conduct of the hearing? 

Mr. Harris. Well, my feeling is perhaps a little hard to express, 
but it is this: If the investigation has a genuine purpose, and if a 
citizen is maligned in the course of it, that that is one of the burdens 
which a citizen has to bear, but when the investigation itself has no 
purpose, except to perhaps advance the political fortunes of a par- 
ticular Congressman or Senator, that then great injustice is done, 
when persons are maligned in the course of such, 

Mr. Curnowetrn. I think that is all I have. 

Mr. Scorr. Mr. Smith ? 

Mr. Siri. No questions. 

Mr. Scorr. Thank you very much, Mr. Harris, for a very helpful 
and informative statement. 

We will call next our former colleague, Andrew Biemiller, of the 
American Federation of Labor. 
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STATEMENT OF ANDREW BIEMILLER, APPEARING ON BEHALF 
OF THE AMERICAN FEDERATION OF LABOR 


Mr. Bremitter. Mr. Chairman and members of the subcommittee, 
I do not have a prepared statement. With your permission, I should 
like to read into the record two brief documents setting forth the gen- 
eral position of the American Federation of Labor on this matter and 
then make certain comments on specific parts of House Resolution 447. 

In general, I want to say that the American Federation of Labor 
for a long time has taken a deep interest in the problem you have 
before you. Its most recent statement was a resolution at the 1953 
convention which reads as follows: 


Whereas it is a legitimate prerogative of the Congress to conduct independent 
investigations to secure information necessary or helpful for the preparation 
of the legislation, making appropriations or informing the public of the state 
of the Nation; and 

Whereas the legislative branch should not be dependent on the executive 
branch for information about the conduct of Government ; and 

Whereas some congressional committees have abused their legitimate powers 
in the past, particularly by conducting hearings for the purpose of affecting 
elections—in some cases purely local elctions ; and 

Whereas in the conduct of the hearings some chairmen have completely abused 
their powers by disregarding the rights of individual citizens or labor organiza 
tions to be heard in the due process of law with appropriate safeguards for their 
rights and interest: Therefore be it 

Resolved, That the 72d Convention of the American Federation of Labor con- 
demn the abuse of legislative powers and call upon Congress to adopt appropriate 
rules to govern the conduct of congressional committees, including a prohibition 
against holding a hearing or investigation in a community when such hearing 
or investigation involves any issue or candidate which is to be voted upon at 
an election occurring within 380 days after such investigation or hearing. 


The reference, by the way, I think most of you are familiar with, 
was to a‘Government Operations Subcommittee hearing held in Los 
Angeles on some housing matters just prior to the mayoralty election 
of last spring in that city. That resolution was sent by President 
Meany to Speaker Martin on January 1, 1954, with this covering 
letter: 


Dear Mr. Spraker: The members of the American Federation of Labor are 
concerned with the practices engaged in by some members of the investigating 
committee of the Congress. We believe that in some instances legitimate rights 
of individuals and labor organizations have been ignored 

The recent 72d convention of the American Federation of Labor adopted a 
resolution urging the Congress to adopt appropriate rules governing the conduct 
of investigating committees, copy of which I am enclosing with this letter. 

We fully recognize that the Congress has the right and need to conduct investi- 
gations. Most of them are conducted in a proper manner, but members of some 
committees have at times ignored the rights of individuals and organizations 
For the protection of all concerned, the Congress as well as citizens, we urge 
the adoption of a fair code of procedure to govern the conduct of congressional 
investigations. 

May I request that this letter and the enclosed resolution be made a part of 
the record so that all Members of the Congress may be informed of our position 

Yours very truly, 
(Signed) —— ——, 
President. American Federation of Labor. 


We are of the opinion that the general aims of House Resolution 
447 are excellent, very praiseworthy, and we endorse the intent of 
the resolution. We would sugest that you might consider this specific 
matter of the possible attempt to influence local elections by 
investigations 
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I recognize that is a hard thing to work out but it has at least 
occurred in one instance. 

Mr. Sairn. That did not happen but once, did it? 

Mr. Bremiicer. To the best of my knowledge that is the only 
instance. 

Mr. Smrri. I don’t know whether the Democrats or Republicans 
did it, but I wouldn’t think vou could put a thing like that in 

Mr. Bremitier. I would be inclined, Judge, to agree. 

Mr. Smirn. How are you going to prove that they did it to affect 
the election? If we have to decide something in California and go 
out there to hold a hearing, the first thing is somebody would say, 
“Well, you did that to affect the election.” Maybe they did not at all. 

Mr. Bremitier. In this particular instance—— 

Mr. Smirn. I do not think you can do anything about it there. 

Mr. Bremitter. In this particular instance, if I am not mistaken, 
there was a fairly long conference between Speaker Martin and Mi- 
nority Leader Rayburn and I thing it was one of the reasons why 
certain operations of the Government Operations Committee were cur- 
tailed. I think some action was taken by the good sense of the 
leadership of both sides of the Congress. 

Mr. Smiru. In general that will be true. 

Mr. Bremitier. I think as a generalization that is true. I want to 
make that point emphatic. By and large we are not criticizing the 
Congress as a whole by any stretch of the imagination. Basically it 
seems to us there is one real reason why a general code ought to be 
adopted. Wethink there ought to be a set of grounds rules that people 
are familiar with. ‘Today we are confronted with this kind of a situa- 
tion, if I may give you a concrete illustration. 

About 5 months ago, a labor attorney in a midwestern city called 
me and stated that a certain local union official was being called be- 
fore a committee of the Congress to give testimony. He wanted to 
know whether that individual had the right to bring counsel with him. 
The only honest answer we could make is “We don’t know.” This 
particular committee does not have a code of its own as some com- 
mittees do, and I am sure that you will agree with me that the 
practices of committees vary from one instance to another. 

As it turned out, this particular committee did give the individual 
involved the right to have counsel. But you cannot today make an 
answer when that question is asked you. There is no general code of 
procedure. For that reason, we think that a general set of ground 
rules would have value. 

I do want to make, as I say, a few specific points on the matter, some 
of which are almost purely technical. 

On page 2, 25 (c), relating to the question of the powers of a com- 
mittee chairman may be exercised by an acting chairman or presiding 
member, I believe in that connection some reference would have to be 
made to rule 10 which governs the question of chairmanship of the 
committees, if you are going to proceed with some reference to the 
chairman. 

On 25 (f), page 2, we think the language is a little vague. We don’t 
know whether that section which reads: 

No measure, finding or recommendation shall be reported to the House from 


any committee unless a majority of the committee were actually present and 
approved the same. 
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Do you mean a majority voting for or on? 

Mr. Scorr. What page ? 

Mr. Bremner. Page 2, line 18. Does majority there refer to a vote 
for a given finding, recommendation, or measure, or a majority voting 
on the matter? 

Mr. Scorr. Well, I am of the opinion that it is so drawn that a 
majority is voting on the measure. It is open to some confusion. 

Mr. Bremitter. We think there is a possible interpretation where a 
minority could practically hamstring you forever. 

Mr. Smiru. What you mean is that it ought to be the majority of 
those present approve. 

Mr. Bremitier. Precisely. But a majority should be present and 
a majority of those voting should approve. 

Mr. Scorr. And a majority of those voting rather than present, a 
majority of those voting? 

Mr. Bremuter. Yes. 

We are very puzzled on the intent of 26 (a), starting, again, at the 
bottom of page 2, with line 24. As we interpret that clause, as it is 
printed, there certainly is a possibility of creating jurisdictional <lis- 
putes in the age. which would make labor jurisdictional disputes 
look like pink tea parties in comparison. If I am not mistaken, only 
some 10 days ago such a jurisdictional fight got on the floor of the 
House, between the House Labor Committee and the House Govern- 
ment Seren Committee. It is possible to interpret 26 (a) as it 
now reads to practically put the Government Operations Committee 
out of business. I am not passing judgment on whether that is a 
good or bad thing. I am simply stating I think that would be the 
effect of it. 

Mr. Scorr. May I interrupt to say that 26 (a), from line 24 down to 
line 8, is now in the House Rules. What we have added is the phrase 

“All committees may conduct investigations into questions and matters 
within their jurisdiction.” 

Mr. Biemitier. That is exactly the point. You are going to have 
many committees which, I am sure every Member of the House recog 
nizes, claiming coequal jurisdiction. I think you may be opening a 
Pandora’s box. 

Mr. Scorr. There would be nothing new about it. 

Mr. Bremiiier. I am simply raising it as the kind of questions that 
occur to us as we go ahead. We want to commend 26 (c) on page 3: 

No committee staff member shall be assigned to investigate activities until 
approved by the committee for such assignment. 

We think some of the present difficulties arise from the fact that 
that kind of procedure is not always followed and we think some of 
the difficulties that have developed could be obviated. 

26 (d), dealing with the question of subpenas, as we read it, is 
designed—“No subpenas may be issued” without a vote of the full 
committee. Is that the correct interpretation ? 

Mr. Scorr. Well, I would rather think that the committee itself 
could authorize, by general authority, the issuance of subpenas by less 
than the full committee, but that there would have to be affirmative 
authority in the first instance. 

Mr. Bremiuzer. In the first instance. That, of course, would run 
counter to some of the resolutions that have passed the body of the 
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Congress itself. For instance, at the present time the chairman of 
the House Labor Committee, and I am not singling him out for any 
condemnation, but simply I know of this instance, has the authority 
to issue subpenas without any reference to the committee as a whole. 
That power was granted in a special resolution passed by the Con 
gress. Weare of the opinion that it is a safer guide in the form that 
you have it in this proposed resolution, that there ought to be some 
action by the committee as a whole on the question of subpenas. Such 
a situation might have stopped the very mean situation that de- 
ve lope da few months ago on the atte mpt to sub ypena a very prominent 
former President of the United States, if this rule had been in effect, 
we think, at that time, and would stop that kind of a furor, which I 
believe everybody agrees in the long run probably was not a good thing 
to have had h: appen. 

We agree entirely with 26 (g) on the question of television and 
newsreel appearances, unless the individual agrees. We think there 
have been some very bad situations developed as a result of that. 

We are puzzled by 26 (h), on the question: 

Oaths may be administered and hearings may be conducted and presided over 
by the chairman or any member designated by the chairman who shall constitute 
a quorum for the receipt of evidence and the taking of testimony unless the 
committee otherwise provides. 

We read that to legalize one-man subcommittees which, in our 
opinion, is one of the biggest difficulties that we have at the present 
time. I haven’t recently read or, rather, reread the political history 
of the War between the States, but if I am not mistaken, one of Presi- 
dent Lincoln’s greatest problems with the committee on the conduct 
of the war that far back was a one-man subcommittee and we think 
it isan evil that has persisted ever since that time. 

We doubt very much whether it is wise to write a legalization of 
one-man subcommittees into a new code of fair procedures. And 
certainly in our opinion much of the present furor that exists now has 
come from the constant use of one-man subcommittees. We would like 
to see that matter given very careful consideration. 

Mr. Suiru. I have a thought in mind, and I would like your com- 
ment on it, when we got to executive session to write this law. to pro- 
pose what might seem rather drastic, and that is that no committee 
could sit without a quorum of three members. I know that would 
handicap a lot of them but it would stop a lot of things that perhaps 
should not go on. 

Mr. Scorr. We have in mind the Christoffel case, and this was de- 
signed primarily to enable a single member of the committee to go out 
away from W ashington under some circumstances and take testimony 
in noncontroversial matters. That isn’t spelled out, granted, it does 
not say that. Therefore, it is subject to that criticism. 

If Judge Smith’s amendment were to be included, vou would be 
under the necessity of sending 3 people out of Washington instead of 1. 

Mr. Surry. That is not my amendment. That is a friendly sug- 
gestion that I anticipated making when we get to talking about this 
thing. 

Mr. Bremitier. Offhand, I would say in line with your a 
Judge Smith, that certainly we would think that there ought to be a 
least a representative of the minority party as well as a represe a. 
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tive of the majority present on these investigations, where there is so 
much danger of defamation of character or something of that nature 
occurring. We think that gives a certain kind of protection, at least 
in these situations. 

Mr. Scotr. What would you think of a situation there if the witness 
was to insist on minority representation, that the committee should 
designate one of the minority as well as the majority! It gets away 
from the noncontroversial ones. 

Mr. Smiru. It puts the witness in the bad spot. 

Mr. Bremitier. That is the point I was going to make. It puts an 
awful onus on the witness. 

Mr. Smirn. It is like a man moving for a change of venue on a 
case. If he does not get it, he is in bad. 

Mr. Bremityer. In the eyes of some people he would be almost ad- 
mitting a certain kind of guilt by doing it. I think it raises a very 
serious question. I recognize the intent of what you are after, but 
I am really greatly concerned about the one-man committee which, 
as I say, from my knowledge of American political history, has been 
a problem ever since there have been investigating committees. 

In general, we want to commend the sections dealing with the pro- 
tection that you accord witnesses. We also want to commend you 
for 26 (j), on page 5, to deal with the kind of obnoxious witnesses 
and counsel who have been known to appear before committees, and 
we want to stress the one thing that we think would be helpful in a 
code of fair practices—would be some protection for the Congress 
itself. And there have been such instances, as all of us know. 

Last but not least, I want to also say that we very much are in favor 
of 26 (k) (2), on the bottom of page 5, preliminary staff inquiries may 
be directed by the chairman but no major phase of the investigation 
shall be developed by calling witnesses until approved by the 
committee. 

We think that also could stop some of the abuses that come out of 
what has largely been the one-man subcommittee approach. 

Mr. Scorr. Congress has recently also suffered from the misbe- 
havior of certain nonwitnesses, too. 

Mr. Bremivier. Very true. But in general I think you are on the 
right track. We are watching with interest this development and 
we appreciate the opportunity to submit briefly our views on this 
matter before this committee. 

Mr. Scorr. We appreciate it very much, Mr. Biemiller. Mr. 
Chenoweth ¢ 

Mr. Cuenowetn. It is an honor to have our former colleague up 
with us. He has been on both sides of this issue and has had great 
experience. 

We are glad to have your observations. We think they will carry 
great weight with us. 

You feel, do you, that this proposal is necessary 4 

Mr. Biemutter. I think it is. 1 think it is important. 

Mr. Cuenoweru. Did you feel that way when you were in the 
House? 

Mr. Bremiiier. Yes, and very strongly. 

Mr. CuenowetH. What brought it to your attention? 

Mr. Bremitter, Just watching the developments taking place, and 
where I felt a lot of innocent people had had their names bandied 
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about and there was no reason for it. Equally, I repeat in those days, 
too, knowing in some instances where you got rather obnoxious wit- 
nesses it may be a good thing for the House to have a little protection. 

Mr. CuHeNowerH. You think both sides should have a little 
protection ¢ 

Mr. BremiLyer. Yes. 

Mr. Curnowetu. I believe that is all. 

Mr. Scorr. Judge Smith ? 

Mr. Smiru. No questions. 

Mr. Scorr. Thank you very much, sir. 

Our next witness will be Representative Meader of Michigan. 


STATEMENT OF HON. GEORGE MEADER, A UNITED STATES REPRE- 
SENTATIVE FROM THE STATE OF MICHIGAN 


Mr. Mraprr. Mr. Chairman, I appreciate this opportunity to speak 
on House Resolution 447. I previously appeared before the com- 
mittee. I desire only to make certain observations in general about 
rules of procedure for committees, and then will point out a few pro- 
visions of House Resolution 447 in which I think there may be room 
for corrections if you do adopt the resolution. 

First of all, I have heard nothing said here, or in the previous hear- 
ings, about the enforcement of these rules. 

If the Christoffel decision is still in effect, the committee should go 
very carefully into the realm of amending the rules of the House, be- 
cause that decision held that it was none of the court’s business what 
rules Congress adopted, but once having adopted the rules, the court 
would see that they were observed and would test the observance of 
the rules as a matter of provable fact before a jury in any contempt 
or perjury action that might be brought against any witness. 

In other words, if the Christoffel decision is still in effect, these 
new rules in House Resolution 447 could be used to invalidate action 
taken by the committee. That case, as I said, held that the courts 
would review the observance of congressional rules. 

That, to me, is a dangerous thing. I have not yet had the chance 
to study a subsequent case, the Bryan case, I think. I think that case 
modified the Christoffel decision in part. I would suggest to the 
committee that they have legal counsel look into the question of the 
enforcement of those rules and whether or not the disastrous effects 
of the Christoffel decision would be applicable to any rules of this 
kind. 

Mr. Curenoweti. How far back does that decision go? 

Mr. Meaper. That was 1949, and I think the Bryan case was 1950. 

The second thing, in general, about rules, is this: Those of us who 
are lawyers, are not particularly disturbed about a lot of rules of 
procedure in the conduct of investigations and the asking of questions 
and so on. But there are many Members of Congress who have not 
had legal training. They are journalists and teachers, and people 
from all walks of life. To expect them to be familiar with the rules of 
procedure to the extent that lawyers are, I think asks too much, 

Furthermore, a legislative hearing is not a court proceeding. A 
congressional inquiry must necessarily be somewhat of a fishing expe- 
dition, because we want to determine facts relating to a subject upon 
which to found sound legislation. 
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I might say at this point that my whole attitude toward this ques- 
tion of rules is based on the belief that the investigative power of the 
Congress is the best means whereby it may become informed. Any- 
thing that detracts or obstructs that function of getting facts and 
logic as a base for legislation is, in my judgment, against the public 
interest. 

Conversely, if these rules would have the effect, particularly in the 
light of the Christoffel decision, of obstruc ting congression: : com- 
mittees or making their work more difficult or more onerous, by di- 
latory tactics or procedural arguments, then it seems to me it is not in 
the public interest. Wise and sound legislation must be based on fact 
and logic and the free and full use of the investigative power of the 
Congress. 

Now, I would like to refer to specific provisions of House Resolu- 
tion 447. Some of the witnesses already have covered some of them. 

Mr. Crenowertu. I was going to suggest, Mr. Chairman, that we 
could hear Mr. Meader some other time. 

Mr. Scorr. If you think it will take you a long time, and you would 
want to be heard at another time we can do it, but otherwise we wanted 
to close the hearings today. 

Mr. Mreaper. The only thing I want to do, Mr. Chairman, and I am 
not asking for more work, is to check whether or not the Christoffel 
decision has been substantially modified by this later decision. 

Mr. Scorr. Do you want to run over the things that are on your 
mind today and then submit a statement as to the remainder ? 

Mr. Meaper. I would be glad to do it that way. 

On page 2, hne 3, you have the same question that Mr. Biemiller 

‘aised relating to a later section, 25 (f). In line 2, of page 2, it is 
stated that “committee action shall be by vote of a majority of the full 
membership.” Possibly it is the intent that there should be a majority 
of those present and voting, or a quorum being present. But I believe 
it is subject to the other interpretation, by using the words “majority 
of the full membership.” 

Then I also have the same question Mr. Biemiller had with refer- 
ence to the last sentence of the first paragraph on page 3, commencing 
on line 8: 

All committees may conduct investigations into questions and matters within 
their jurisdiction. 

I wonder if this committee intends to give the subpena power to all 
House committees. All Senate committees have the subpena power, 
but there are only three standing committees of the House that have 
the subpena power under the Legislative Reorganization Act. Others 
must come in and get it in each Congr ess by special resolution. That 
last sentence might indicate that all 19 standing committees are given 
the investigative power and might, by implication, be intended to give 
them the subpena power. 

I question also the new matter in subsection (b) of section 2. I 
think the House Rules Committee is going to have its difficulties if it 
attempts to set itself up as an arbiter over the conduct of all other com- 
mittees of the House. 

Then on (c) of that same section, it is provided : 

No committee staff member shall be assigned to investigate activities until ap- 
proved by the committee for such assignments. 
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That sentence seems ambiguous. I do not know whether it means 
investigators employed by a committee must be employed by a major- 
ity of the committee or whether it means that on each investigative ac- 
tivity to which an investigator is assigned there must be approval by 
the committee. 

It says “such assignments.” It might be that the chairman of the 
committee could not send an investigator to work ona particular ques- 
tion until the committee had met and approved that particular investi- 
gator being assigned to that partic ‘ular question. 

Mr. Curnoweru. That does not really involve the conduct of a hear- 
inganyway. That is something that is a matter of procedure within 
the committee of the Congress before a hearing. That isn’t what we 
are trying to get at in this legislation, isit? I have not studied it very 
carefully. 

Mr. Mraper. I would not think so. I assume it is aimed at one-man 
direction of a subcommittee, sending investigators off on an investiga- 
tion without other members knowing about it. 

I had the same question that Mr. Biemiller had with respect to the 
matter of one-man subcommittees. I, myself, introduced a bill be- 

‘cause of the Christoffel decision, to which the chairman has referred. 
I would permit a committee or a subeommittee to establish a quorum 
of less than a majority for the purpose of taking sworn testimony. 
But my resolution provided that in instances of a quorum smaller than 
4 majority, both the minority and the majority must be represented, 
so that one-man subcommittees would not be possible. I think it isa 
very desirable amendment to the rules of the House to facilitate the 
work of committees. We all know how difficult it is to get and keep 
a quorum present at hearings, for the taking of testimony of witnesses. 

On page 5, line 16, under section K we find this language : “When- 
ever any testimony relating to a question under inquiry may tend to 
defame, degrade, or incriminate pee ete.” The observance of that 
section is going to sad an awful burden on a committee. It is difficult 
to decide when testimony may tend to defame, degrade or incriminate 
persons called as witnesses. 

A committee cannot always anticipate what some witnesses are go- 
ing to volunteer; even if the committee could not prevent a defamatory 
statement it must v0 through these various steps ot proceeding de- 
signed to protect witnesses. My able colleague Mr. Reed, chairman 
of the Judiciary Committee, of which I am also a member, pointed out 
that involved rules may tend to turn a committee hearing into an ar- 
gument over procedur: al questions, particularly if you get lawyers in 
there attempting to obstruct what the committee is tr ying to do. 

I have offered these comments offhand and without as much time 
for careful study of R. Res. 447 as I would like. I would appreciate 
very much the opportunity to submit a statement, partic ‘ularly if I find 
the Christotfel doctrine is still in effect. If that is still the law, then 
[ think you are playing with fire when you set up a lot of mandatory 
rules of Sane which m: iy invalidate the action of the committee 
or may atford valid defenses to contemptuous witnesses or witnesses 
who commit perjury. 

Mr. Curnoweru. I will not take time for questions. As I under- 
stand it, you have some serious misgivings about this proposal to set 
up a code of procedure ? 
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Mr. Meaper. I am afraid that it will obstruct the legitimate in- 
quiries of the Congress. | 

I know it is aimed at some committees thought to be abusive. But 
it applies equally to all the committees of the House. 

Mr. Cuenoweru. You feel that it may not accomplish much good, 
then / 

Mr. Meaper. I fear very much that it would prevent getting at the 
facts that Congress needs to know. 

Mr. Curenowern. I know you have had long and valuable experi- 
ence in investigations, so I am very much interested in your attitude. 

Mr. Mraper. | stress, however, that I do not want to leave this rec- 
ord with the implication that I condone unfairness. Whatever un- 
fairness exists, proceeds from personal characteristics that cannot be 
corrected by any rules you might adopt. 

Mr. Scorr. I just want to comment that the resolution is not in- 
tended to be aimed at any committees which may be abusive, but at a 
general attempt to improve the rules as respects witnesses, nonwit- 
nesses, and the committees, and to protect the committees as much as 
the individuals. That is the purpose of the resolution. I just say 
that to get the record straight from my standpoint. 

Mr. Mraper. Because of my coming up here on rather short notice, 
I would like to have the opportunity to revise and extend my remarks. 

Mr. Scorr. Yes. We would be happy for you to do that and to sub- 
mit a further statement. 

Mr. Mraper. Thank you. 

Mr. Scorr. Mr. Javits, will be our next witness. Mr. Javits has 
‘asked to testify on House Concurrent Resolution 202. 


STATEMENT OF HON. JACOB K. JAVITS, A UNITED STATES REPRE- 
SENTATIVE FROM THE STATE OF NEW YORK 


Mr. Javirs. Mr. Chairman, I think the major error into which we 
can fall with respect to this whole problem of rules for congressional 
: investigating committees is that we are legislating in a vacuum, or 
trying to reach evils which may occur at some time in the future. This 
is not so. 

The No. 1 issue in American public life is the issue of the fairness 
of dealing with individuals by congressional investigating commit- 
tees, particularly those investigating communism and subversion. 

It bids fair to divert us from the essential consideration of major 
national and international issues, unless we do something to get it 
under control and not to let it run wild as it has been running. 

Mr. Chairman, this involves nothing less than the prestige and 
power of the whole Congress. We are dealing with a matter of para- 
mount importance to our country and to all our people, and we are 
trying to find what I consider to be the fair middle way to deal with 
it. to ‘les ave the investigative power of the Congress untrammeled but 
to make rules of procedure which can be administered so as to result 
in fairness to the individual and the safeguarding of individual 
rights, and the safeguarding of the powers of the Congress over policy 
generally. 
~ I have offered this Resolution 202, which is a proposal for a joint 
committee of the House and Senate for the purpose of handling all 
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investigations of communism and subversion, because I believe that 
that is the best w: ay in which to avoid duplication i in this particular 
field, and there has been very serious duplication. 

A number of these committees have investigated exactly the same 
thing. ‘Two or all three committees of the House and the other body, 
for example, have investigated communism in industrial plants, com- 
munism in institutions of higher learning, in trade unions, and in gov- 
ernmental agencies. It is too little known that the House U n-Ameri- 
can Activities Committee went into the Army’s Fort Monmouth instal- 
lation before a committee of the other body on this subject. 

In addition, we saw the spectacle of a competition between 2 com- 
mittees, 1 of this House and 1 of the other body, in the Harry Dexter 
White case, where there was a race as to who would get a subpena 
served first. I submit this is not conducive to the prestige of the Con- 
gress or the country, and that it can hurt our country everywhere, not 
only within the United States and its own people, and that this point 
of view is getting too widespread. The idea that most of the American 
people were for congressional investigations of communism and sub- 
version, regardless of how they hurt some innocent individuals and 
Government policy, is gradu: uly changing, and people are beginning 
to realize that it is as important to protect Americans as it is to find 
Communists, because there are many more Americans than Commu- 
nists. People also recognize that the administration is equally deter- 
mined to find and root out Communists. 

Now, Mr. Chairman, I think the need for these rules is borne out 
by facts. One, the revelations incident to executive hearings. The 
Fort Monmouth investigation had a very serious effect upon the morale 
of Federal employees at Fort Monmouth. That would be helped by 
these rules through giving the committee complete control over what 
is said about executive sessions. In the case of General Zwicker, which 
has been of great national concern, involvin 1g dise ipline 1 in the Army, 
these rules would help also, because they would give the whole com- 
mittee control over how a witness is handled, and they would give 
the Rules Committee oversight into that so there would be a place 
to which to repair if there was a legitimate complaint. 

The Harry Dexter White case I referred to already. I referred on 
the House floor to the release by the House Un-American Activities 
Committee of unscreened information about Rabbis Magnes and Wise, 
posthumously, and Dr. John Haynes Holmes, a distinguished minister. 
The same thing is true of the Bishop Oxnam case. 

My reason for proposing a joint committee is that in this field which 
is so important, you have to have a singleness of control in the Con- 
gress, you have to have great prestige, and you have to have a pro- 
ceeding which is analogous to the way in which the Joint Committee 
on Atomic Ener gy exerc ises its powers, powers of the gre: itest delicacy, 
many of the greatest secrecy, and yet which has done an unparalleled 
and fine job in a very diffic ult field. 

There is one objection to a joint committee that I can see. I will 
give you my view. We all speak with great feeling about how we feel. 
We may not necessarily be right. I see one objection, and that is the 
burden of work. But I think that can be dealt with by a provision 
which is contained in my bill saying that the joint committee can 
assign investigations to standing committees or special committees of 
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either House or can recommend to the Congress a commission to make 
& particular investigation. 

I think we haven’t explored nearly enough the idea of investigation 
by commission, which is done in Canada and is done in Great Britain, 
and has been found an extremely effective technique. I point out that 
the leading investigation in this field, the investigation of Igor Gou- 
zenko’s disclosures, was carried on by a commission. 

Mr. Scorr. The Royal Canadian Commission. 

Mr. Javirs. Exactly. And it had as its members two members of 
the Canadian Supreme Court, and they did an unparalleled job in this 
field. 

I read House Resolution 447, introduced by the chairman of this 
subcommittee. I commend it. I think it is an excellent job. I have 
only one point that I would like to call to the subecommittee’s atten- 
tion, and that is I believe that the rights given to a person who is 
named adversely in a hearing are too limited, in that he has only an 
extremely limited right to do anything but answer to the charges 
himself. I think he ought to have a more ample right to call witnesses 
and to cross-examine other witnesses. 

The various bar associations have proposed different techniques for 
that, which you gentlemen know about. 

Mr. Scorr. Thank you, Mr. Javits. 

Mr. Chenoweth ? 

Mr. CHenowernu. No questions. 

Mr. Scorr. I have just a closing statement. 

I would like to introduce into evidence a chart prepared by Mr. 
Will Maslow showing which features of House Resolution 447 are 
now incorporated in actual practice by various committees of the 
House, which I think will be helpful. 

(The chart referred to follows:) 

AMERICAN JEWISH CONGRESS, 
COMMISSION ON LAW AND SocraL ACTION, 
New York 28, N. Y., January 25, 1954. 
Congressman HuGH Scort, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN Scott: You may recall that when I was in Washington 2 
weeks ago I told you about the study we were making about the various rules 
now voluntarily imposed by various committees. I enclose a rough chart 
summarizing these rules. To get all this material on the chart we necessarily 
had to overlook many minor differences among committee rules. 

I hope that you have been making progress on your proposal to push this 
within the House Rules Committee. 

Sincerely yours, 
WILL MASLOW 
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Committee name 3 Eee |e 5 9 
7 8 i 10 1 12 3 
HOUSE OF REPRESENTATIVES 
1, Subcommittee on Administration of 
Internal Revenue Laws (Ways and 
Means Committe X X xX xX 
2. Committee on the Judiciary xX 
3. Committee on Government Operations X X xX 
4. Procurement and Building Subcommit 
tee (Committee on Expenditures in 
the Executive Departments) X xX X xX 
Committee on Un-American Activities X ‘X X oe xX X 
6. Subcommittee To Investigate Depart 
ment of Justice (Committee on the 
Judiciary X X X xX 
7. Committee on District of Columbia X 
THE SENATE 
8. Committee on Post Office and Civil 
Perv ict xX 
9. Committee on Labor and Public Welfare xX 
10. Investigations, subcommittee of Com 
mittee on Expenditures in the Execu- 
tive Departments X 
11. Committee on District of Columbia X 
12. Committee on Finance X 
13. Committee on Public Works X 
14. Committee on Government Operations X X 
4 Persons adversely affected by derogatory testimony may be given right to appear in public session and 


rebut charges made against him. 
5 Restrictions applicable only to television not to radio, 


RESOLUTION 


Resolved, That paragraph 25 of rule XI of the Rules of the House of Repre- 
se ute atives is amended to read as follows: 

. (a) The Rules of the House are hereby made the rules of its committees 

far as applicable, except that a motion to recess from day to day is hereby 
made a motion of high privilege in said committees. The rules of committees 
are hereby made the rules of subcommittees so far as applicable. Committees 
and subcommittees may adopt additional rules not inconsistent with the Rules 
of the House. 

“(b) Each committee shall keep a complete record of all committee action; 
such record shall include a record of the votes on any question on which a record 
vote is demanded. 

“(c) Unless otherwise provided, committee action shall be by vote of a ma- 
jority of the full membership of the committee; powers of the committee chair- 
man may be exercised by an acting chairman or presiding member. 

““(d) All committee hearings, records, data, charts, and files shall be kept sep- 
arate and distinct from the congressional office records of the Member serving 
as chairman of the committee; and such records shall be the property of the 
House and all Members of the House shall have access to such records. Each 
committee is authorized to have printed and bound, testimony and other data 
presented at hearings held by the committee. 

“(e) It shall be the duty of the chairman of each committee to report or cause 
to be reported promptly to the House any measure approved by his committee 
and to take or cause to be taken necessary steps to bring the matter to a vote. 

“(f) No measure, finding, or recommendation shall be reported to the House 
from any committee unless a majority of the committee were actually present 
and approved the same,” 
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Sec. 2. Paragraph 26 of rule XI of the Rules of the House of Representatives 
is amended to read as follows: 

“26 (a) To assist the House in appraising the administration of the laws and 
in developing such amendments or related legislation as it may deem neces- 
sary, each standing committee of the House shall exercise continuous watch- 
fulness of the execution by the administrative agencies concerned of any laws, 
the subject matter of which is within the jurisdiction of such committee; and, 
for that purpose, shall study all pertinent reports and data submitted to the 
House by the agencies in the executive branch of the Government. All commit- 
tees may conduct investigations into questions and matters within their juris- 
diction. 

“(b) All questions of jurisdiction, order, decorum, or right and all alleged 
violations of this rule arising in the conduct of investigations may be referred 
by any Member to the Committee on Rules, except that such reference con- 
cerning investigations by the Committee on Rules may be made to the Commit- 
tee on House Administration. Questions and allegations not disposed of upon 
such reference may be referred to the House for opinion or, if the case requires 
it, for censure or such punishment or other action as the House may deem proper. 

“(c) No committee staff member shall be assigned to investigative activities 
until approved by the committee for such assignment. 

“(d) Subpenas to require the attendance of witnesses, the giving of testimony, 
and the production of books, papers, and documents shall be issued only by 
authority of the committee, shall be signed by the chairman or any member 
designated by the chairman, and may be served by any person designated by 
the committee, the chairman or the signing member, a reasonable time in advance 
of the required appearance. 

“(e) Each committee shall, so far as practicable, require all witnesses ap- 
pearing before it to file in advance written statements of their proposed testi- 
mony, and to limit their oral presentation to brief summaries of their argument. 
The staff of each committee shall prepare digests of such statements for the 
use of committee members, 

“(f) All hearings conducted by committees shall be open to the public, except 
executive sessions for marking up bills or for voting or where the committee 
orders an executive session. No witness shall be compelled to give oral testi- 
mony before an executive session if, prior to testifying, he demands to be heard 
in public, subject to the provisions of paragraph (q) (1) of this rule. 

“(g) No witness shall be compelled to give oral testimony for broadcast, or 
for direct reproduction by motion-picture photography, recording, or otherwise 
in news and entertainment media if, prior to testifying, he demands to be heard 
without such coverage; nor shall any witness be subjected to harassment or 
undue distraction from any cause while testifying under compulsion. 

“(h) Oaths may be administered by any member designated by the committee 
but no person shall be examined under oath in an executive or public session 
of a committee unless at least two members of such committee are present while 
he is testifying. Committee members shall reeeive at least twenty-four hours 
notice of such hearings. 

“(i) Witnesses shall be permitted to be accompanied by counsel and to be 
advised by counsel in private conference of their legal rights while testifying. 

“(j) Witnesses, counsel, and other persons present at committee hearings 
shall maintain proper order and decorum; counsel shall observe the standards 
of ethics and deportment generally required of attorneys at law. The chair- 
man may punish breaches of this provision by censure or by exclusion from the 
committee's hearings, and the committee may punish by citation to the House 
as for contempt. 

“(k) The subject of each hearing shall be clearly stated at the outset there- 
of, and evidence sought to be elicited shall be pertinent to the subject as so 
stated 

“(1) Preliminary staff inquiries may be directed by the chairman, but no 
major phase of the investigation shall be developed by calling witnesses until 
approved by the committee. 

“(m) The secrecy of executive sessions and of all matters and material not 
expressly released by the committee shall be rigorously enforced; violations of 
this provision by nonmembers may be punished by citation to the House as 
for contempt, and unauthorized disclosures by members shall be censurable 
or punishable as the House may deem proper. 

“(n) No testimony given in executive session shall be publicly disclosed in 
part only, and if such partial disclosure is made, the committee shall promptly 
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release such other parts as may be necessary to prevent distortion of the true 
import thereof. 

“(o) An accurate verbatim transcript shall be made of all testimony, and no 
alterations of meaning shall be permitted therein for any purpose whatsoever. 

“(p) Each witness may obtain transcript copies of his testimony given 
publicly by paying the cost thereof; copies of his testimony given in executive 
session shall be furnished the witness at cost if the testimony has been released 
or publicly disclosed, or if the chairman so orders. 

““(q) Whenever a question under inquiry may result in testimony that tends 
to defame, degrade, incriminate, or disgrace any person called as a witness 
therein, the committee shall observe the following additional procedures, so far 
as may be practicable : 

“(1) Such testimony shall first be heard in executive session when neces- 
sary to shield the witness or other persons about whom he may testify. 

“(2) All testimony whether compelled or volunteered, shall be given under 
oath. 

“(3) Counsel for witnesses shall be permitted, as justice may require, to 
address the chairman briefly on points of right and procedure and to 
examine their clients briefly for purposes of amplification and clarification 

“(4) Witnesses shall be permitted brief explanations of affirmative or 
negative responses, and may submit concise, pertinent statements, orally or 
in writing, for inclusion in the record at the opening or close of their 
testimony. 

“(r) Whenever a committee proposes to elicit testimony at a public hearing 
that may tend to defame, degrade, incriminate or otherwise disgrace any person, 
it shall observe the following additional procedures, so far as may be practicable: 

“(1) Such person shall be notified of the time and place of the hearing 
at which the committee proposes to elicit such testimony. 

(2) Such person shall be given the opportunity to appear as a witness in 
such session of the hearfmg and under subpena if he so elects. 

(3) All testimony, whether compelled or volunteered, shall be given 
under oath. 

“(4) Such person may, in lieu of appearing as a witness, submit a concise, 
pertinent sworn statement which shall be incorporated in the record of the 
hearing to which the adverse utterance relates. 

“(5) Counsel for such person shall be permitted, as justice may require, 
to address the chairman briefly on points of right and procedure, to examine 
his client briefly for purposes of amplification and clarification, and to 
address pertinent questions to other witnesses whose testimony pertains 
to his client, by written interrogatories submitted to the chairman or by 
cross examination, for such length of time that the committee deems 
reasonable. 

“(s) No testimony taken in executive session that tends to defame, degrade, 
incriminate, or disgrace a person shall be made public by a committee until 
the person affected is notified of such adverse testimony and given an opportunity 
to appear as a witness in an executive session of such committee, under subpena 
if it so elects, to explain or deny such testimony. The testimony in rebuttal 
shall be released simultaneously with the adverse testimony and made part of 
the transcript or transcripts containing the adverse testimony. 

““(t) No report or other publication of a committee or material from its files 
containing comment that tends to defame, degrade, incriminate, or disgrace a 
person shall be made public or circulated unless the person affected thereby 
has testified in public before the committee. If such person has not so testified, 
he shall be notified of the existence of such comment and be given an opportunity 
to testify in executive session, and under subpena if he so elects, and provided 
further that the transcript of his testimony in such executive session is made 
part of such report, publication, or material. 

“(u) Requests to subpena additional witnesses or recall witnesses for cross 
examination shall be received by the chairman in any investigation in which 
witnesses have been subpenaed, from a witness or other person entitled to the 
protections afforded by parts (q), (r), (8), or (t) of this rule. Any such 
request received shall be considered and disposed of by the committee. 

“(v) The chairman or a member shall consult with appropriate Federal law- 
enforcement agencies with respect to any phase of an investigation which may 
result in evidence exposing the commission of Federal crimes, and the results 
of such consultation shall be reported to the committee before witnesses are 
called to tetify therein. 
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“(w) A member or employee of a committee shall not make any comment 
that tends to defame, degrade, incriminate, or disgrace any person under investi- 
gation or about to be investigated by a committee or concerning a witness in 
such investigation unless and until a report concerning such person or witness is 
made and published by the committee. 

“(x) Each committee conducting investigations shall make available to inter- 
ested persons copies of the rules applicable therein. 

“(y) All rules relating to the conduct of investigations shall be liberally inter- 
preted and applied, to the ends that justice shall be done, that committee business 
may be facilitated, and that the rights and interests of individuals shall be fully 
protected to an extent not inconsistent with the powers of the House in the 
premises,” 

Sec. 3. (a) Clauses 2 (b), 8 (d), and 17 (b) of rule XI of he Rules of the 
House of Representatives are each amended by striking out everything after “or 
has adjourned” and inserting a period in lieu thereof. 

(b) Paragraph 16 of such rule is amended by relettering clause (c) as clause 
(d) and by inserting after clause (b) the following new clause: 

“(c¢) Matters relating to the conduct of investigations.” 

(c) Paragraph 20 of such rule is amended by striking out ‘‘and order of busi 
ness” and inserting in lieu thereof the following: “The order of business, and 
the conduct of investigations.” 

Sec. 4. Rule XXIT of the Rules of the House of Representatives is amended 
by adding at the end thereof the following new paragraph: 

‘7. All bills and resolutions to authorize the investigation of particular sub- 
ject matter shall define such subject matter clearly, and shall state the need for 
such investigation and the general objects thereof.” 


MEMORANDUM ON THE REVISED Scotr Reso_urion H. R. 447 


1. Paragraph 25a through 25f, unchanged. 

2. Paragraph 26a, b, and c, unchanged. 

26d, the phrase “a reasonable time in advance of the required appearance” 
has been added to guard against inadequate notice. 

4. 26e, unchanged. 

5. 26f, the phrase “subject to the provisions of paragraph q (1) of this rule” 
has been added to make it clear that no witness has the right to insist on testify- 
ing publicly when he will defame others. 

6. 26g, unchanged. 

7. 26h, revised so that (1) the conduct of the hearings is left to the com- 
mittee and not the chairman; (2) at least two members are required to be 
present before testimony can be taken; (8) committee members must get notice 
of hearings 

8. 26i, redrafted to avoid the construction that the phrase “unless the chair- 
man otherwise directs” modifies the first part of the sentence. 

9. 26j, unchanged. 

10. 26k, formerly k (i). This protection should not be limited to defamatory 
testimony but should apply to all hearings. 

11. 26 (1), formerly k (ii). See point 10. 

12. 26m, formerly k (vi). See point 10. 

13. 26n, formerly 26k (x). See point 10. 
14. 260, formerly k (viii). See point 10. 
1 


Oo. 26p, formerly k (ix). See point 10. 

16. 26q, formerly 26k but the words “or disgrace” have been added after 
“incriminate” to broaden the protection. 

17. q (i), formerly k (v) but the word “first” has been added to avoid the 
construction barring all public hearings. Note also that the phrase “the witness 
willing” has been stricken. See point 5. Note that the subdivisions of the 
letter are Arabic numbers in parenthesis. 

18. q (2), formerly k (iii). 

19. q (3), formerly k (iv). But the provision as to cross-examination has 
been stricken as inapplicable to the mere taking of testimony in executive 
session prior to its disclosure. 

20. q (4), formerly k (vii). 

21. 26r, based on 26L, but applicable only to public hearings. 

22. r (1), notice of hearing. New. 

23. r (2), formerly 1 (ii). 

24. r (3), formerly k (iii). 


Or 


25. r (4), formerly 1 (ili). 


Oe 
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26. r (5), formerly k (iv). But note the limitations of time on cross- exami- 
nation. 

27. 26s, new. Relating to the release of defamatory testimony. Observe 
provisions on notice, opportunity to be heard and rebuttal testimony. 

28, 26t, protections from defamatory material in committee reports, publica 
tions or material from its files. New Note the right to be heard publicly or 
to have private testimony made part of the report, ete 

29. 26u, formerly 26n but clarified so that it is clear that the committee 
passes upon all requests. 

30. 26v, formerly 26m. 

31. 26Ww, new Forbids derogatory comments in advance of committee report 
32. 26x, formerly 260. 

26y, formerly 26p. 

Section 38a, b, c, d, unchanged 

35, Section 4, unchanged. 








Mr. Scorr. I would also like to keep the record open to introduce such 
other exhibits as may be relevant, with particular reference to a state 
ment by the Pennsylvania Bar Association or its representative, the 
former president of that bar association, Mr. J. Wesley McWilliams, 
of Philadelphia. 

I would like to say in conclusion that L appreciate very much the fact 
that witnesses have been so helpful and generous in coming before 
us. Lappreciate the cooperation of my two colleagues, Judge Cheno 
weth and Judge Smith. 

I would like to call the publie’s attention to the fact that this 
committee and the witnesses before it have called no names, have 
slung no mud, have precipitated no conflicts between the executive 
and legislative departments, nor between the political parties; that 
this committee is not likely to make its subcommittee a standing com- 
mittee, and is unique in another respect, in that we did not ask the 
Rules Committee for any money. 

We are undertaking to pay our minor expenses of reporting, per 
haps printing, the testimony, and some research, from the contingent 
funds of the House. 

So I think we have a claim to a certain amount of credit for some 
of those things. 

Mr. Javirs. May I revise and extend my remarks / 

Mr. Scorr. You may revise and extend your remarks. 

The committee will adjourn. 

(Whereupon, at 3:45 p. m., the committee was recessed subject to 
eall.) 


STATEMENT OF REPRESENTATIVE WILLIAM IL. SPRINGER OF ILLINOIS 


In my testimony before this subcommittee I want to make it abundantly clear 
to you, Mr. Chairman, that I believe congressional investigations to be of the 
greatest importance in assisting us here in Congress in obtaining facts upon 
which to legislate and to correct situations that occur in Government from time 
to time. Committees on congressional investigations date back to the beginning 
of this Republic and I dare say they will continue as long as this country exists 

There is no other way in which Congress can check on a sprawling bureaucracy 
and its personnel of some 2 million people without the power of congressional 
investigation. Congressional investigation is the arm of the legislative body for 
the correction of evils and for ferreting out of subversives and exposing enemies 
of our country, inside the Government or outside 

However this power to investigate should in no way keep us here in Congress 
from advocating a fair-play code procedure for congressional investigations. 

The problems involved on how we are to conduct legislative investigations 
have long ceased to be mere housekeeping problems only to the Congress. In 
recent years we have been criticized for the way in which the investigative powers 
of Congress have sometimes been exercised. Some of this criticism has been 
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justified. Much of it has not been justified. However, I am convinced that the 
formulation of a uniform code procedure governing congressional investigations 
will facilitate, not impede, the useful and constructive work of our investigating 
committees and will enhance their standing through wide acceptance of their 
findings and conclusions. 

It is desirable to work out some definite standards of procedure to determine 
how the investigating powers of Congress are to be directed. This should be 
done before the problem of how it is to be conducted ever arises. 

To give you an example of what I mean by procedure, let me call to your atten 
tion the situation that existed until recently in one phase of congressional 
investigations procedure. I refer to the procedure with reference to a witness 
filing a statement as to his position in the particular matter under investigation. 
There were five different sets of procedure at work in Congress on the same 
situation. 

(1) Before some committees a witness could file no statement of his own. 

(2) Before other committees he could file a statement in writing, as he wished. 

(3) Under another procedure he could file a statement if consented to by a 
majority of the committee. 

(4) In at least one committee he could only file a statement of his own if 
consented to by the chairman 

(5) Before one other committee a witness could file a written statement or 
make an oral statement upon which he could then be cross-examined. 

In recalling this situation, I think it is pertinent to observe that in most of 
these committees of investigation there are no written rules of procedure which 
a lawyer or a person called to testify may examine in order to know what the 
procedure of the committee is and what his rights are under committee rules. 

There is no reason I can think of which should prevent a uniform procedure 
under those circumstances as to what a witness before a committee should do 
in order to make his own position clear 

On the other hand, any code of procedure should not go from too little to too 
much. It might be better and mre accurate to talk about “principles” rather 
than to call these “principles” rules at all It will be a tremendous service to 
everyone concerned with committee investigations to work out and adopt these 
principles for guidance. This committee will have accomplished a great deal 
when it has set down, for everyone to consider, what look like the fundamentals 
of fair play in this matter. When we do that, there will be something for both 
our friends and our detractors alike to measure and be measured by. This is 
just as much from the committee’s point of view as from the point of view of 
people who are called as witnesses. When we have established definite princi- 
ples and standards to guide us, we can also insist upon definite standards and 
principles to be observed by those who come before congressional committees of 
investigation. 

I believe that the bill which I will introduce in a few days covers generally 
the code of principles that I have outlined in this statement It is simple. It 
reaches to the heart of the matter that has been under discussion in this committee. 
It will protect the rights of any witness appearing before this committee and 
it will in no way hamper the power of investigation of any committee reasonably 
trying to get the facts. Several other bills have been introduced covering this 
same matter. Some of these I agree with and are worthy. Others are ambigu- 
ous, unwieldy, and in some instances would not only restrict this committee but 
would tend to hamper any witness in testifying before the committee 

Any bill, whether mine or otherwise, which covers the matters set out in this 
statement, will have my approval and I will be glad to support it. I am sure 
this committee, having heard from a worthy group of Congressmen and legal 
minds on this subject far better than my own, will reach a happy conclusion on 
this very controversial matter 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., March 13, 1954. 
Hon. HuGu Scorr, 
Chairman, Subcommittee on Procedural Rules for Committees of the House 
Rules Committee, 
House Office Building, Washington 25, D. C. 
DeAR COLLEAGUE: Enclosed is the supplemental statement of my views and 
comments on House Resolution 447 to be incorporated in my testimony given 
before the committee on Tuesday, March 9. 
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I appreciate your courtesy in allowing me to extend and revise my testimony 
and incorporate this additional statement of views. 
Sincerely, 
GEORGE MEADER. 


STATEMENT OF REPRESENTATIVE GEORGE Mraper, SECOND District, MICHIGAN, ON 
House ReEso_uTion 447, A Proposat TO ESTABLISH PROCEDURAL RULES FOR THE 
CONDUCT OF COMMITTEES 


Mr. Chairman, I thank the committee for the opportunity to supplement my 
testimony on House Resolution 447, which would amend the rules of the House 
und establish additional rules of procedure for committees. 

I oppose this resolution. It will weaken Congress. Congress needs to be 
strengthened. 

Provisions of House Kesolution 447 destroy the flexibility, informality, and 
freedom of operation in the functioning of congressional committees. They 
impose additional, time-consuming, onerous duties upon committees in conduct- 
ing preliminary inquiries and holding hearings. Many of the provisions take 
from the committee the discretion and control of its proceedings and vest those 
powers in persons outside the Congress—witnesses, counsel, and others who 
conceive themselves aggrieved. The effect of these rules will be to impede 
and suppress legitimate inquiries. The alleged abuses, most of which proceed 
from frailities of human character, will not be reached. 

The Congress needs to recapture policymaking authority usurped by the 
Executive. It can do so best by acquiring complete and accurate knowledge 
of the subject matter with which it has the responsibility to deal. There is 
power in facts. Only through the effective use of the investigative function 
the fact-finding power—can the Congress achieve this goal. When legislation 
comes to be based on fact and logic rather than emotional generalities, self 
government by citizens through elected Representatives will be proved workable 
in modern, complex society. The overriding requirement of the times is the 
strengthening of the Congress through expansion and improvement of the infor- 
mation-gathering activities of its committees. 

The hue and cry for establishing a code of ‘fair’ procedure for congressional 
committees is founded upon three tacit assumptions, all false: 

(1) It is assumed that the Congress has been abusive. 

(2) It is assumed that a congressional committee is a court. 

(3) It is assumed that no rules for governing congressional committees now 
exist. 

(1) The charge that the Congress has been abusive has not been proved or 
documented. It amounts to a tacit assumption, gathering its only validity from 
repeated reassertion. Under these circumstances the adoption of new rules 
by the Congress is tantamount to an admission of guilt. Instead of joining 
with its detractors the Congress should jealously guard its honored reputation 
and preserve its powers. 

(2) The function of a court is to apply law already in existence to specific 
factual situations and render a judgment operating on citizens and affecting 
life or property. The function of an inquiring legislative cominittee is to inforn 
and advise itself about a general subject matter within its legislative competence 
for the purpose of writing a rule of conduct which will apply to all citizens alike. 
In the case of a court it is important that the issues be narrow and clear and 
that procedures for the trial of issues of law and fact be specific. For a legisla 
tive committee, freedom, flexibility. and informality are necessary in its efforts 
to search out and express sound public policy. 

(3) Many proponents of the so-called code of fair procedure act as though 
there were no rules governing congressional committees. The rules of the House, 
as stated by Parliamentarian Deschler, are extremely well developed not only 
as expressed in the Constitution and in the written rules of the House but as 
applied in day-to-day congressional practice and recorded in huge volumes of 
parliamentary precedents. House rules are expressly made the rules of its 
committees. Included in these rules are provisions governing the decorum and 
conduct of Members. Effective means of enforcement exist through raising 
points of order, demanding the regular order, requesting that words be taken 
down and in the power of the House of Representatives to punish and even expel 
a Member for transgressing its rules. These and other existing rules of the 
House, when employed, are far more effective in dealing with abusive conduct 
than the courtlike rules proposed in Hceuse Resolution 447. 
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THE CHRISTOFFEL DOCTRIN} 


In the case of Christoffel v. U. S. (338 U. S. 84 (1949)), the Supreme Court 
of the United States announced a novel and dangerous doctrine. It denied to 
the Congress full faith and credit to its records and asserted control, through 
judicial review, over the application and observance of parliamentary rules, 
which were held by the Court to be issues of fact triable before a jury. 

This invasion of the legislative process by the judiciary is in violation of our 

indamental constitutional doctrine of separation of powers. It asserts the 
supremacy of the judicial branch of our Government over the legislative branch 
As Justice Jackson so ably argued in his dissent in the Christoffel case and his 
coneurrence in U. S. v. Bryan (339 U. S. 328 (1950)), the doctrine of the 
Christoffel case ought to be promptly and unequivocally overruled 

Justice Murphy in the Christoffel case held: 

Congressional practice in the transactions of ordinary legislative business is 
of course none of our coneern, and by the same token the considerations which 
nay lead Congress as a matter of legislative practice to treat as valid the conduct 
of its committees do not control the issue before us. The question is neither 
what rules Congress may establish for its Own governance, nor whether 
presumptions of continuity may protect the validity of its legislative conduct. 
The question is rather what rules the House has established and whether they 
have been followed. It of course has the power to define what tribunal is 
competent to exact testimony and the conditions that establish its competency 
to do so. The heart of this case is that by the charge that was given it the jury 

as allowed to assume that the conditions of competency were satisfied even 
though the basis in fact was not established and in face of a possible finding that 
the facts contradicted the assumption.’ 

In U. S. vy. Bryan (supra) the Supreme Court refused to overrule the 
Christoffel doctrine, although it distinguished the Bryan case on the facts, 

In considering the advisability of adopting additional procedural rules, we 
must therefore be fully aware that whatever rules we adopt their application 

d observance will be a matter for judicial review 

Existing parliamentary rules of procedure were developed through centuries 

legislative experience 

From the beginning of the First Congress the House has formulated rules 
for its procedure. Some of them have since gone out of existence. More of them 
have been amplified and broadened to meet the exigencies that have arisen from 
time to time. Today they are perhaps the most finely adjusted, scientifically 
balanced, and highly technical rules of any parliamentary body in the world. 
Under them a majority may work its will at all times in the face of the most 
determined and vigorous opposition of a minority.” (Introduction to Rules of 
House of Representatives, 88d Cong. by Lewis Deschler, House Parliamentarian. ) 

It has been my observation that the longer one serves in the House, and the 
more familiar he becomes with parliamentary rules of procedure, the less in 
clined he is to tamper with the rules. 

The adoption of the rules which are essentially unparliamentary in their 
nature but smack of judicial proceedings, is a dangerous step to take, especially 
at a time when the Congress and its powers and prerogatives are under threat 
from both the executive and judicial branches of the Government 

Under our system of government we elect legislators not only from the legal 
profession, but from all walks of life—journalists, teachers, businessmen, 
workingmen, housewives, farmers, etc. The adoption of procedural rules simi 
lar to those of courts accordingly places those not trained in the law at a sub 
stantial disadvantage. 

We all can start with agreement on the broad proposition that legislators, in 
fact all persons, should be “fair” in their conduct. Certainly no one upholds 
and defends “unfair” conduct The difficulty is that the concept of fairness or 
unfairness is one so broad that it is subject to different interpretations when ap 
plied to any specific situation 

Iam in substantial agreement with most of the objectives of House Resolution 
147. Indeed I believe I could add other practices which it would be well for 
committees to follow in the conduct of investigations. For example, it was the 
habitual practive of the Senate War Investigating Committee to furnish, on a 
confidential basis, an advance draft of a proposed report to persons either in 
the executive branch of the Government or in private life, who might be affected 
by the committee’s observations and conclusions. Such persons were invited, on 
an informal and confidential basis, to indicate to the committee recitals of fact 
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which in their judgment were erroneous, or inferences and conclusions which i 
their judgment were unsound. It is my belief that this practice could profitably 
be followed more widely among congressional committees. An important prac 

tice which should be adopted, if a committee’s inquiries are to be successful, is 
the selection of staff members on a basis of experience and ability without regard 
to political partisanship or patronage considerations. 

I would like very much to see action taken by the House of Representatives to 
facilitate the fact-finding processes of committees of the House and through 
enlarged and improved committee staffs to render the investigative function of 
the Congress more effective. 

The provisions of House Resolution 447 and even other principles as suggested 
above, if presented as a guide or a standard of ethics and recommended to com 
mittees for their guidance and employment at the discretion of the committees 
might serve a very useful purpose. But enacted as rigid rules in the light of the 
Christoffel decision they will place committees in a straitjacket, hamper their 
operations and impair, if not wholly destroy, the extremely important fact 
finding power of the Congress. 

If provisions of House Resolution 447 or any similar provisions-are adopted 
by the House as rules, as contrasted with a code of ethics, it is Inv suggestion 
that there be inserted at an appropriate point a statement to this effect: 

“The following principles are intended for the guidance of committees: They 
shall not be construed to grant legal rights to witnesses, counsel, or other pet 
sons conceiving themselves affected by committee proceedings ; nor to affect o1 
impair the validity of any action taken by a committee; nor to constitute a cde 
fense to any prosecution under criminal laws designed for the enforcement and 
protection of the powers of congressional Committees.’ 

The basic evil in House Resolution 447 is that it would deprive committees 
of discretionary control over their own proceedings. 








SECTION BY SECTION ANALYSIS OF HOUSE RESOLUTION 447 


Many of the new provisions of House Resolution 447 are ambiguously worded 
leave doubt and uncertainty as to their intent and effect. Others are onerous 
Still others are unworkable 

I offer the following specific criticism and comment: 

Page 2, lines 1 to 4, section 25 (c): 

“(c) Unless otherwise provided, committee action shall be by vote of a majority 
of the full membership of the committee ; powers of the committee chairman may 
be exercised by an acting chairman or presiding member.” 

This is a new provision not now contained in the Legislative Reorganization 
Act and employs language which is ambiguous. By using the phrase “by vote 
of a majority of the full membership of the committee” it would appear that 
action by committees may be taken only by more than one-half of the authorized 
membership rather than by majority vote of the members present and voting, 
a quorum being present, which is the present rule. 

In any event, this language should be clarified and in my judgment should not 
require a so-called constitutional majority but only the majority which has cus 
tomarily and traditionally been required to take action, namely, a majority 
a quorum. 

Page 2, lines 18 to 21, section 25 (f): 

“(f) No measure, finding or recommendation shall be reported to the House 
from any committee unless a majority of the committee were actually present and 
approved the same.” 

This is an existing provision of the Legislative Reorganization Act to which 
have been added at the end the following words “and approved the same.” The 
addition of this phraseology renders the meaning of the rule ambiguous since it 
might appear to require a constitutional majority for committee reports rather 
than the existing rule which requires only a majority of those present and voting, 
a quorum being present. 

Page 3, line 8, section 26 (a) 

“To assist the House in appraising the administration of the laws and in 


legislation as it may deem necessary, 


developing such amendments or related 
each standing committee of the House shall exercise continuous watchfulness of 
the execution by the administrative agencies concerned of any laws, the subject 
matter of which is within the jurisdiction of such committee; and, for that 
purpose, shall study all pertinent reports and data submitted to the House by 
the agencies in the executive branch of the Government \ll committees may 
conduct investigations into questions and matters within their jurisdiction.” 








ar 
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The last sentence of section 26 (a) is new material reading as follows: “All 
committees may conduct investigations into questions and matters within their 
jurisdiction.” 

In my judgment this phraseology invades the jurisdiction of the Government 
Operations Committee under the Legislative Reorganization Act. This com 
mittee, formerly known as the Committee on Expenditures in the Executive 
Departments, was established by consolidating the jurisdiction in part, at least, 
of 11 standing committees as they existed prior to the Legislative Reorganiza 
tion Act 

It was clearly the policy of the Congress to vest in one committee the duty of 
“studying the operation of Government activities at all levels with the view 
to determining its economy and efficiency.” This is a very broad and salutary 
delegation of investigative authority. I believe the legislative history of the 
Legislative Reorganization Act will show that there was a desire to concentrate 
the investigation of the executive branch of the Government in one place rather 
than to have numerous standing and special committees conducting parallel, con 
flicting, and unrelated inquiries 

Enjoying investigative duties on the standing committees, as contrasted with 
watchfulness and study, would serve to generate numerous and varied jurisdic 
tional conflicts. These are the most difficult and sometimes the most explosive 
problems with which the House is required to deal. 

This major change in House policy should be carefully considered. If the 
House desires to reverse the policy of the Legislative Reorganization Act, the 
logical method would be to abolish the Committee on Government Operations, or 
at least to take away from it the broad investigative jurisdiction it now possesses. 
It would not be helpful simply to duplicate investigations. 

Page 3, lines 10-19, section 26 (b): 

“(b) All questions of jurisdiction, order, decorum, or right and all alleged 
violations of this rule arising in the conduct of investigations may be referred 
by any member to the Committee on Rules, except that such reference concerning 
investigations by the Committee on Rules may be made to the Committee on 
House Administration. Questions and allegations not disposed of upon such 
reference may be referred to the House for opinion or, if the case requires it, 
for censure or such punishment or other action as the House may deem proper.” 

This new provision appears to be intended to set up a method by which, first, 
questions or disputes arising in the conduct of investigations by House com- 
mittees may be taken before the Rules Committee for some kind of action, and 
second, where a question or dispute so taken to the Rules Committee is not 
“disposed of’ by that committee, the matter may be taken before the House to 
be disposed of in some manner by the House. 

It is not clear how this procedure is intended to work or what the Rules Com- 
mittee or the House are supposed to do when the procedure is employed. These 
questions seem to be pertinent: 

When a Member decides that he wants to refer to the Rules Committee a ques- 
tion of alleged violation of one of the rules, does he do it by a personal appearance? 
Or by the filing of some kind of a paper in writing? Would he have to file a 
verbatim report of the pertinent testimony? 

What would the Rules Committee do when such a question had been referred 
to it, Would it be under a duty to do something, and if so within any particular 
time? If the Rules Committee reached a conclusion as to whether a violation 
of the rules had occurred, then what should the committee do? Is it supposed 
to punish the violator in some way? Would the Rules Committee have a right 
to terminate the investigation if the violation in question was by the chairman 
of the committee or some other member thereof? 

When would a matter be deemed not to have been “disposed of” by the Rules 
Committee, so that the matter could be referred to the House? Could the Rules 
Committee go on indefinitely considering the matter? Would there be any time, 
like the running of a statute of limitations, after which the matter could then 
be taken up in the House? 

Assuming that in any case one could decide that a matter had not been dis- 
posed of by the Rules Committee, then by whom, and by what means, could the 
matter be referred to the House? Could it be done by the Member who, in the 
first instance, referred the matter to the Rules Committee? If so, would he do 
it by offering some kind of motion or resolution in the House? If so, would the 
motion or resolution be privileged in any way. or would it be necessary to obtain 
a rule from the Rules Committee in order to bring the matter up? 
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What is meant (p. 3, line 17) by saying that the matter may be referred to 
the House “for opinion’? Is it not true that the House ordinarily takes action 
of some kind, and does not merely express opinions? 

This part (b), as has been observed, apparently is intended to set up a proce- 
dure for appealing to the Rules Committee, and thence to the House if the Rules 
Committee does not act, in those cases where Members serving on investigating 
committees feel that questions need to be settled as to “jurisdiction, order, de 
orum, or right,” as to alleged violations of rule XT. 

House Resolution 447 sets up many requirements and limitations, many of 
which are written in necessarily vague language. Is it not possible that many 
questions will arise which Members will desire to refer to the Rules Committee? 
Is it not possible that in many cases the hearings and investigations will be 
slowed down if not brought to a complete halt awaiting the decisions of the Rules 
Committee anJ the House? Is it not possible that the imposition of these new 
duties on the Rules Committee and the House will seriously interfere with the 
prompt and efficient dispatch of other business? 

There is a very serious question in my mind about the policy of setting up 
one of the committees of the House as supervisor, referee, or regulator of other 
committees of equal standing. Committees are the creatures of the House itself 
and are subject to such control as the House mav decide to exercise. All manner 
of friction and dissension may result from attempting to set up one committee 
as the boss of the others. Certainly many onerous and unpleasant chores would 
devolve upon the Rules Committee under this section if advantage were taken 
of its provisions. 

Pave 3, lines 20-22, section 26 (¢): 

“(c¢) No committee staff member shall be assigned to investigative activities 
until approved by the committee for such assignment.” 

This new matter proposed to be adopted as section 26 (c) is ambiguous. It is 
not clear whether the assignment of any particular investigator to any partic- 
ular subject of inquiry is prohibited unless the committee meets and passes upon 
such assignment, or whether it is merely intended that the committee staff 
should be employed by the committee rather than by the chairman or any one 
member of the committee. If the latter object is desired, the new phraseology 
is superfluous since other provisions of existing rules clearly contemplate the 
employment of staff members by committee action. (See provisions of para- 
graph 27 (a), rule XI). 

Prohibiting assignment of investigators to particular inquiries except by action 
of the full committee would be administratively unworkable and would result 
in stiffing and suppressing staff investigative work which should precede de 
cisions by the committee on conducting executive or open hearings on any particu- 
lar subject. Any connection between abuses of witnesses and preliminary staff 
investigative activities is quite remote and should not be made the subject of a 
rule of the House. 

page 3, line 23 through page 4, line 4, section 26 (d): 

“(d) Subpenas to require the attendance of witnesses, the giving of testimony, 
and the production of books, papers, and documents shall be issued only by au 
thority of the cammittee, shall be signed by the chairman or any member des 
ignated by the chairman, and may be served by any person designated by the 
committee, the chairman or the signing member.” 

This is the only material in House Resolution 447 which could be construed as 
granting the subpena power. However, it does not clearly do so. It is subject 
to the interpretation that in the event a committee possesses the subpena power, 
paragraph 26 (d) governs the manner in which that power shall be exercised. 
If it is intended to grant the subpena power to all standing committees or to 
both standing and select committees of the House, that intent should be clearly 
and unequivocally expressed. 

This language is further defective in that it is not clear whether the com 
mittee may delegate to the chairman or some other member of the committee 
the authority to exercise the subpena power. This, of course, should be done 
It is impractical to gather the committee together every time a subpena is issued 
The effect of such a requirement would be to stifle and suppress investigative ac 
tivities and to make factfinding efforts of congressional committees more difficult. 

Page 4, lines 17-23, section 26 (g): 

“(g) No witness shall be compelled to give oral testimony for broadcast, or 
for direct reproduction by motion-picture photography, recording, or otherwise 
in news and entertainment media if, prior to testifying, he demands to be heard 
without such coverage; nor shall any witness be subjected to harassment or undue 
distraction from any cause while testifying under compulsion.” 
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Chis provision vests in a witness the discretion to determine the news coverage 
of committee hearings. Such discretion should remain, as it now is, in the 
committee. 

It is understandable that such a new medium of communication as television 
should be regarded by some as creating a novel and unusual situation. However, 
I submit that this view is essentially unsound, If we start from the premise that 
the public is entitled as a matter of right to be present at public hearings of con- 
gressional committees, then it would seem to follow that not only individual 
spectators but the recognized media for reporting public events should have rea- 
sonable opportunity to observe and to report what is a matter of public interest. 
I can see no essential difference between a newspaper account, the summary or 
comment of a news reporter, and the broadcasting of the actual voices of the 
participants in the hearing; nor does it differ from the taking of pictures (still or 
moving) and the simultaneous or transcribed broadcasting or telecasting of 
committee proceedings. In one sense because of its power as a medium of com- 
munication, reproducing both sight and sound, television is a great boon in a 
system of government founded ultimately on citizens’ own decisions. It is 
second only to actual presence as a spectator. In fact, in many cases because 
of the inadequacy of seating arrangements and poor acoustics television gives 
a much closer and more accurate view of the proceedings. Television is here to 
stay and will not long be held back, even by a House rule. I cannot accept the 
view that telecasting is a form of punishment. If a witness is embarrassed by 
the presence of telecasting equipment it would seem that he should be equally or 
perhaps more embarrassed by the presence of committee members, spectators, 
and news reporters, Telecasting and broadcasting is far less susceptible to dis 
tortion than the secondhand accounts which inevitably must incorporate the 
reactions and views of human beings. 

The last phrase of this paragraph reads as follows: “Nor shall any witness 
he subjected to harassment or undue distraction from any cause while testify- 
ing under compulsion.” This broad, loose language, while appearing to be aimed 
at a very desirable objective, raises a host of unanswerable questions. What is 
harassment? Who is prohibited from harassing’ What is “undue distraction” ? 
Is the committee in the position of being responsible for matters outside its 
control with the result that its proceedings may be nullified if in subsequent judi- 
cial proceedings a judge or a jury has a different interpretation of these broad 
concepts than the committee may have had? This language is oratorical rather 
than legal and should not be incorporated in parliamentary rules 

Page 4, line 24 through page 5, line 3, section 26 (h) : 

(h) Oaths may be administered and hearings may be conducted and pre- 
sided over by the chairman, or any member designated by the chairman, who shall 
constitute a quorum for the receipt of evidence and the taking of testimony unless 
the committee otherwise provides.’ 

This provision permits the holding of one-man hearings. The holding of one- 
hearings has been widely advertised as one of the abuses sought to be 
corrected 

Facilitating the holding of hearings by allowing committees to establish a 
quorum for the purpose of receiving sworn testimony of less than a majority 
of the committee or subcommittee is a laudable objective. However, this purpose 
may be accomplished short of authorizing one-man hearings. It would seem 
desirable to have at least one member of the majority and one member of the 
minority present at all times. This would serve as a restraint upon overzealous 
interrogators and provide protection to witnesses from abusive conduct. In my 
judgment, this is the only addition or alteration to existing rules which has any 
merit. This provision is contained in House Resolution 540, 82d Congress, which 
I introduced on February 27, 1952 

\uthority to administer oaths is already provided by statute (R. S., sec. 101). 


Pave 5, lines 4-7, section 26 (i): 





mat 


i) Witnesses shall be permitted to be advised by counsel of their legal 
rights while giving testimony, and to be accompanied by counsel at the stand 
inless the chairman otherwise directs.” 

The practice of permitting witnesses to he advised by counsel is, I submit, 
universally followed by congressional committees On occasion, obstreperous 
counsel have attempted to obstruct the conduct of committee hearings. A recent 
example of such conduct is the case of Henry Grunewald and his attorney, 
William Power Malone, before the King subcommittee of the House Ways and 
Me: 





ns Committee in the 82d Congress 
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A committee should at all times have control of its proceedings. No rule 
should be adopted which will vest such discretionary control in witnesses, in 
counsel, or others and leave the committee powerless to proceed with its busi 
1ess. This would not reflect credit upon the Congress and its proceedings but, 
on the contrary, would lead inevitably to disrespect, impudence, and ignominy 

Page 5, lines 8-14, section 26 (j): 

“(j) Witnesses, counsel, and other persons present at committee hearings 
shall maintain proper order and decorum; counsel shall observe the standards 
of ethics and deportment generally required of attorneys at law. The chair 
ian may punish breaches of this provision by censure or by exclusion from the 
committee’s hearings, and the committee may punish by citation to the House 
as for contempt.” 

This provision announces a laudable objective but appears to proceed from 
a misapprehension of the contempt powers of the Congress. It seems to assume 
that a congressional committee can punish, by reference to the House, a dis 
respectful attitude on the part of attorneys or others at its proceedings in the 
ame way that a court sua sponte may punish by fine or imprisonment persons 
guilty of contemptuous conduct in open court. It is doubtful whether the 
House possesses this type of contempt power 

In two places (p. 5, lines 15 and 14, and p. 6, lines 18 and 19) situations are 
described in which an investigating committee may mete out punishment 
citation to the House as for contempt.” 

If this has reference to the exercise by the House of its inherent power to 
punish for contempt, could the House validly punish as a contempt something 
Which is not actually a contempt, just because the rules so provide? 

Revised Statute 102 is limited to refusal to appear, to produce records, or to 
unswer questions. The criminal punishment it provides would not inelude con 
tempts of the type described in section 26 (j). A House rule cannot amend a 
statute. 

Page 5, line 15 through page 8, line 4, section 26 (k), (i), (ii), (iii): 

“(k) Whenever any testimony relating to a question under inquiry may tend 
to defame, degrade, or incriminate persons called as witnesses therein, the 
committee shall observe the following additional procedures, so far as may be 
practicable and necessary for the protection of such persons: 

“(i) The subject of each hearing shall be clearly stated at the outset thereof, 
and evidence sought to be elicited shall be pertinent to the subject as so stated. 

“(ii) Preliminary staff inquiries may be directed by the chairman, but no 
inajor phase of the investigation shall be developed by calling witnesses until 
approved by the committee. 

“(iii) All testimony, whether compelled or volunteered, shall be given under 
oath.” 

“iv) Counsel for witnesses shall be permitted, as justice may require, ft 
address the chairman briefly on points of right and procedure, to examine their 
clients briefly for purposes of amplification and clarification, and to address 
pertinent questions to other witnesses whose testimony pertains to their clients, 
by written interrogatories submitted to the chairman or by cross examination 

“(v) Testimony shall be heard in executive session, the witness willing, when 
necessary to shield the witness or other persons about whom he may testify 

“(vi) The secrecy of executive sessions and of all matters and material not 
expressly released by the committee shall be rigorously enforced; violations 
of this provision by non-Members may be punished by citation to the House as 
for contempt, and unauthorized disclosures by Members shall be censurable or 
punishable as the House may deem proper. 

“(vii) Witnesses shall be permitted brief explanations of affirmative or nega 
tive responses, and may submit concise, pertinent statements, orally or in 
writing, for inclusion in the record at the opening or close of their testimony 

“(viili) An accurate verbatim transcript shall be made of all testimony, and 
no alterations of meaning shall be permitted therein for any purpose whatsoever 

“(ix) Each witness may obtain transcript copies of his testimony given pub 
licly by paying the cost thereof; copies of his testimony given in executive session 
shall be furnished the witness at cost if the testimony has been released or pub 
licly disclosed, or if the chairman so orders. 

“(x) No testimony given in executive session shall be publicly disclosed in part 
only, and if such partial disclosure is made, the committee shall promptly release 
such other parts as may be necessary to prevent distortion of the true import 
thereof 
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“(1) Whenever any testimony, statement, release, or other utterance relating 
to a question under inquiry may tend to defame, degrade or incriminate per- 
sons who are not witnesses, the committee shall observe the following additional 
procedures, so far as may be practicable and neeessary for the protection of such 
persons: 

(i) Persons so affected shall be notified of the existence or pendency of such 
adverse utterance. 

“(ji) Opportunity shall be afforded such persons to appear as witnesses, 
promptly and at the same place if possible, and under subpena if they so elect. 
Testimony relating to the adverse utterance shall be subject to applicable pro- 
visions of part (k) of this rule. 

“(iii) Each such person may, in lieu of appearing as a witness, submit a con- 
cise, pertinent sworn statement which shall be incorporated in the record of the 
hearing to which the adverse utterance relates.” 

The provisions of these two paragraphs (k) and (1) purport to set up pro 
cedures and requirements designed to prevent and remedy abusive treatment of 
witnesses and nonwitnesses. Although these provisions differ somewhat from 
those of previous resolutions and bills of similar character, they are subject 
essentially to the same criticism. This criticism is set forth in an article I 
wrote for the Michigan Law Review, copies of which are attached. 

Issentially, these provisions place an inordinate burden upon the committee. 
If witnesses or nonwitnesses avail themselves of these procedures the time 
of committees, now inadequate, would be consumed in the hearing of testi- 
mony and the disposal of procedural controversies having no relationship what- 
ever to the legitimate inquiries of the committee on matters of public concern. 
These procedures also are an open invitation to crackpots and spotlight 
seekers to convert what ought to be a solemn search for sound public policy 
into a forum of uncontrolled libel and slander. 

Persons conceiving themselves abused ure entitled to file sworn, self-serving. 
and unchallenged statements in a committee’s official record. The committee 
is given no right to exclude or edit. Defamatory matter contained in such 
statements automatically gives rights to other persons who, in turn, may 
conceive themselves abused Interminable and disgraceful! charges and counter 
charges could well be the order of the day under these rules. This procedure 
would not suppress or discourage defamatory statements. Instead, it would 
make available the privileged forum of a congressional committee to smear 
artists and mudslingers, who would tend to multiply the very abuses this 
alleged code of fair procedure is intended to curb. 

No more effective way of discrediting congressional processes could be 
devised 

Section 26 (1) on page 7 relates to the taking of testimony which may include 
What is referred to as an “adverse utterance” with respect to any person who 
is not a witness. In the subparagraph designated (ii) there is a sentence 
which states that “testimony relating to the adverse utterance shall be subject 
to applicable provisions of part (k)” of the rule. On looking back at part (k) 
one sees that it sets up a number of requirements or limitations applicable in 
the case of any proceeding in which there is testimony which may defame, 
degrade, or inciminate any person called as a witness. Is it intended that 
all of these requirements or limitations shall apply in case of “adverse utter- 
ances” referred to under part (1) (ii), above referred to? If not, how can 
one tell which ones are “applicable” and which ones are not? 

Page 9, lines 1-4, section 3 (a): 

“(a) Clauses 2 (b), 8 (d), and 17 (b) of rule XI of the Rules of the House 
of Representatives are each amended by striking out everything after ‘or has 
adjourned’ and inserting a period in lieu thereof.” 

This new section would deprive three standing committees of the subpena power 
granted them in the Legislative Reorganization Act—the Appropriations Com 
mittee, the Government Operations Committee, and the Un-American Activities 
Committee. 

As before noted, it was possibly intended to give all standing committees the 
subpena power. However, there is no clear language granting the subpena power 
to all committees and in the past the House has adamantly refused to do so. 

As the language now stands the three committees permanently possessed of 
the subpena power will have it stripped from them. This is undesirable. 

Page 9, lines 13-19, section 4: 

“Sec. 4. Rule XXIT of the Rules of the House of Representatives is amended 
by adding at the end thereof the following new paragraph: 
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“unr 


7. All bills and resolutions to authorize the investigation of particular subject 
matter shall define such subject matter clearly, and shall state the need for such 
investigation and the general objects thereof.” 

This new provision specifies certain requirements to be observed when a bill 
or resolution authorizes the investigation of “a particular subject matter.” Does 
this meun that if the subject matter is not a particular one, but is of broad, 
general scope, the specified requirements do not apply? If so, it becomes quite 
important to know what is meant by the words “particular subject matter,” but 
does the phrase, in and of itself, have a clearcut meaning? 

Is it intended that the courts may decide whether a resolution was one au 
thorizing investigation of a particular subject matter, and, if the specified re 
quirements were not complied with, that the investigation which may have been 
conducted pursuant to the resolution may be held to have been unlawfully con 
ducted? 

One requirement is that the resolution must “state the need for such investi- 
gation,” a new and novel requirement so far as resolutions authorizing investigs 
tions are concerned. Is it intended that the reasons shall be stated in the form 
of “whereas” clauses? 

This requirement ignores the necessarily exploratory character of legislative 
inquiry. It is precisely to find out about situations of national concern and to 
determine, as a matter of policy, what ought to be done about them, that the 
investigative power exists. 





LIMITATIONS ON CONGRESSIONAL INVESTIGATION 


George Meader, former chief counsel, Senate War Investigating Committee ; 
member, Michigan Bar 
‘ 


I. USEFULNESS OF THE INVESTIGATORY FUNCTION 


Increasingly, Federal laws embodying far-reaching national policies are being 
couched in broad and general terms. The effect of this type of legislation is to 
place wide discretionary powers in administrative officials and to throw upon 
the courts an immense burden of interpretation in applying general principles to 
specific factual situations. There have been sensational instances of hasty 
passage of corrective legislation made necessary by court decisions interpreting 
a poorly worded law in a way Congress did not intend, such as the portal-to 
portal’ and overtime-on-overtime’* decisions. Meanwhile, the practicing lawyer 
is at a loss to advise his clients of the effect of such legislation upon their lives 
and businesses until the attitude of the administrative officials and the courts 
become known. Even then, there is no assurance that such attitudes will 
remain fixed. 

The administrative tribunal exercising legislative, administrative, and judicial 
funetions in derogation of our doctrine of separation of governmental powers 
has evolved and flourished in the last few decades largely because Congress has 
been unable to do more than to state a broad policy in general terms and create 
a commission to carry it out. 

This situation has developed because our national economy has grown rapidly 
in size, organization, and complexity while Congress has remained static 
Until Congress equips itself with a sizable and competent staff, it will not be 
able to write its legislation in clear and specific terms and recall to itself the 
legislative power it has lost in the last few decades. 

The foregoing should not be construed to mean that quasi-legislative powers 
should not be vested in administrative agencies. The question is one of degree 
For example, the decision of the Federal Trade Commission relating to the 
basing point pricing system in the cement industry, recently upheld by the 
Supreme Court,’ involves a basic national economic policy of an order that 
should be determined by the elected representatives of the people, rather than 
by an appointive commission acting under a broad delegation of authority 

Congress must be strengthened if the balance of separate governmental powers 
is to be restored. That strengthening may best be brought about by the de 
velopment and effective use of the congressional investigative function 


1 Anderson vy. Mt. Clemens Pottery Co. (328 U. S. 680, 66 S. Ct. 1187 (1946) ) 
2 Bay Ridge Operating Co. v. Aaron (334 U. S. 446 68 S. Ct. 1186 (1948) ) 
3 Federal Trade Commiasion vy. Cement Inatitute (333 U. S. 683, 68 S. Ct. 798 (1948 
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August 7, 1944, President (then Senator) Truman, in announcing on the floor 
ie United States Senate his resignation as chairman of the Special Com 
ttee Investigating the National Defense Program, said 

In my opinion, the power of investigation is one of the most important powers 


of ti 


of the Congress. The manner in which that power is exercised will largely 
determine the position and prestige of the Congress in the future. An informed 
Congress is a Wise Congress: an uninformed Congress surely will forfeit a large 


portion of the respect and confidence of the people. 

The days when Webster, Clay, and Calhoun personally could familiarize 
themselves with all the major tters with respect to which they were called 
n to legislate are gone forever No Senator or Representative, no matter 





how able or diligent, can himself hope to master all the facts necessary to 


ecistate Wisely 

The accomplishments of the Truman committee nd Il am referring now to 
he other members of the committee and its staff. rather than to myself 
present an example of the results than can be obtained by making a factual 

vestigation with a good staff Similar accomplishments can be made by other 
necial committees, as well as the standing committees of the Congress, and I 

irly urge upon the Senate that it be liberal in providing ample funds 

for the prosecution of proper investigations. The cost of a good investigation 

negligible when compared with the results which can be obtained 

N eference to the investigative power of Congress can be found in the Con 
titution, vet its existence is well established Before our Nation was born, the 
Mnglish Parliament and the colonial legislatures exercised investigative powers 
The power of Congress to “send for persons and papers” is said to be a necessary 
idjunct to legislative power, since it enables Congress to inform and enlighten 








’ before enacting laws 

Che basis for implying the existence of the investigative power of Congress 
furnishes the guide to its proper exercise as well as the direction of its develop- 
ment into a more useful instrument of a democratic system of Government. 
In our modern, complex national economy, with its intricate and multitudinous 
nterrelationships, regulations and controls can no longer be adopted by simple 
broad generalities but must be based upon thorough knowledge of the detailed 
facts, the conflicting special interests and the general public interest. The 
effects of proposed legislative action may thus be intelligently calculated, wise 
policies decided upon, and enactments stated in clear and unambiguous terms. 


II SPECIAL INVESTIGATING COMMITTEES 


\lthough the Legislative Reorganization Act of 19467 did not abolish special 
ugressional investigating committees by its terms, the SOth Congress did not 
te new special Committees and the Senate drastically reduced the powers of 

hn outstanding special committee, the Special Senate Committee Investigating 
he National Defense Program (the former Truman committee). The Senate 
of the Sist Congress has allowed another special Committee to expire, the 
Special Committee To Study the Problems of Small Business. The theory of the 
Legislative Reorganization Act was that standing legislative committees should 


the investigative work of the Congress.” Senate committees were given the 
subpena power to that end However, it is not alone the power of a commit 
but the ability and energy of its chairman and its members in exercising 
that power which determine the extent and vigor of congressional investigating 


The history of congressional investigations shows that, for reasons unneces 
sury to discuss here, standing legislative committees have not demonstrated great 
in conducting penetrating investigations. The practical effect, therefore, 

ng the creation of special investigating committees is to weaken, not to 


renethen and expand, the investigative function of the Congress. 
II PROPOSED LEGISLATION 
\ further limitation of the investigative function of Congress is contained in 


proposals now before Congress to establish procedural rules for congressional! 


( Rec 6747 (Aug. 7, 1944 
s, Congres I f I ut 10 Harv. L. R 153 at 159 (1946 
MeGra Dougherty (275 U. 8.1 17S. ¢ 19 (1927 
O St es at Large S12 6 
See S t. 1400 on 8. 2 79th Cong., 2d sess., pp. 1-5 (M 1, 1946 §. 2177 
( ( 
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committees designed to prevent abuses to witnesses and others in committee heat 
ings and reports. 

On January 5, 1949, Senator Lucas, majority leader of the Senate, introduced 
Senate Concurrent Resolution 2" to establish certain procedural rules for con 
gressional committees. This resolution is identical with Senate Concurrent 
Resolution 44, introduced by Senator Lucas on February 25, 1948, 

Companion resolutions to Senate Concurrent Resolution 2 were introduced in 
the House of Representatives on January 38, 1949, by Representative McCormack, 
inajority leader of the House of Representatives,” and on February 2, 1949, by 
Representative Sabath, chairman of the Rules Committee of the House of 
Representatives. 

Similar resolutions and bills have been introduced by Representatives Holi 
field * and Buchanan. 

For present purposes, it is sufficient to discuss the rules contained in Senate 


> 


Concurrent Resolution 2, which is set forth in full in the appendix to this article 


IV. PROCEDURAL RULES FOR COMMITTEES 

The gist of Senate Concurrent Resolution 2 is to give certain rights to any in 
dividual considering himself defamed by evidence presented to congressional 
committees, to give certain rights to witnesses, and to impose certain limitations 
upon committees, their members and employees. 

Any person who believes that evidence given in a public hearing of a com 
inittee defames him or otherwise adversely affects his reputation may: (1) 
file a sworn statement for the record; (2) testify personally in his own behalf; 
(3) require the committee to produce up to four witnesses in his behalf; (4) 
examine such witnesses, either personally or by counsel: (5) require the com 
Inittee to procure the appearance of adverse witnesses; and (6) cross-examine 
adverse witnesses, personally or by counsel, but for not more than 1 hour as to 
each such witness. 

Persons granted these rights may file a petition with the committee, whereupon 
it is mandatory for the committee, within 10 days, to fix a time and place for a 
hearing to be held within 30 days after receipt of the petition 

Witnesses before Committees, in either public or executive hearings, are given 
the right to be accompanied by counsel and to have a copy of the transcript of 
their testimony. 

A committee is prohibited from: (1) Receiving evidence not relevant to the 
subject of the hearing: (2) publishing reports except after majority approval 
at a meeting called upon proper notice; and (38) publishing a statement or a 
report alleging misconduct or containing other adverse comment regarding any 
person without advance notice to such person 

Committee members and employees are prohibited from speaking or writing 
about the committee for compensation 

“Committee” is defined to include a standing or select committee of eithe! 
House of Congress, joint committees, and all subcommittees. 

Senator Lucas, in discussing the introduction of Senate Concurrent Resolution 
44, announced on the floor of the Senate his support of the proper exercise of the 
investigative function of Congress. He contended, however, that the Senate 
War Investigating Committee’s investigation of Howard Hughes had brought 
that committee and the Senate into disrepute and cited a number of editorials 
in support of that contention. He argued that requiring committees and their 
members and employees to be fair would enhance public respect for congressional 
investigations, thus strengthening them.” 

It can be conceded that the strength and value of a congressional committee 
is derived from its public acceptance and prestige and that unfairness of con 
sressional investigators detracts from the reputation of a committee and the 


©S. Con. Res. 2, Sist Cong., Ist sess., 95 Congressional Record 51 (Jan. 5. 1949) See 
appendix, infra, p » TS5, for text 
‘S. Con. Res. 44, 80th Cong... 2d sess 94 Congressional Record 1675 (Feb. 25, 1948 
*H. Con. Res. 3, 81st Cong., Ist sess. (Jan. 3, 1949) 
H. Con. Res. 24, Sist Cong., Ist sess. (Feb. 2, 1949) 
*H. Con. Res. 4, 81st Cong., Ist sess. (Jan. 3, 1949) H. R. 74, 81st Cong., 1st 
(Jan. 8, 1949),; H. R. 191, S1ist Cong., 1st sess. (Jan. 3, 1949 
H. R. 824, Sist Cong., Ist sess. (Jan. 5, 194%) 
©%4 Congressional Record 1672 (Feb. 25, 1948 
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Congress. However, it is doubtful that the provisions of Senate Concurrent 
Resolution 2 will succeed in preventing abusive action by legislators. On the 
other hand, the proposed rules will seriously impair both the investigative and 
legislative work of Congress 


Vv. COMMENT 


Senate Concurrent Resolution 2 seeks to give persons claiming to be defamed 
their “day in court.” A legislative committee is not a court and cannot effectively 
discharge its investigative and policymaking duties operating as a court, with 
pleadings, motions, arguments, and rules of evidence. Furthermore, Senate 
Concurrent Resolution 2 gives persons claiming to be defamed more than a day 
in court. No court in which allegedly defamatory testimony might be received 
would halt the trial of the case to permit the aggrieved person to intervene and 
offer evidence as to the damaging remark. 

Courts retain control of their proceedings at all times. The discretion of. the 
judge is the final authority in his court, subject only to appeal. A legislative com- 
mittee, however, under Senate Concurrent Resolution 2 would have no discretion 
whatever as to whether a hearing should be held, who should be called as wit- 
nesses, the propriety of questions asked upon examination or cross-examination, 
or the contents of statements to be filed with the committee as a part of its 
record 

If the committee sought to exercise such discretion, it would be subject to the 
charge that it was not sincere in its purpose to give a fair and complete hearing. 
If the committee does retain such discretion, the rules have little meaning be 
cause a majority of a committee can now insist upon “fairness” if they can agree 
on what is fair. 

The fees and travel expenses of witnesses, stenographic and printing expense, 
and other costs incident to holding such a hearing would be borne by the com 
mittee out of its appropriation In a court, litigants must bear the cost of 
litigation. This acts as a deterrent to excessive litigiousness, 

The effect of the rules proposed in Senate Concurrent Resolution 2 will be to 
take the control of its proceedings away from Congress and place it in the hands 
f individual citizens. Senate Concurrent Resolution 2 would provide a means 
for spotlight seekers to indulge their proclivities in congressional hearings almost 
without limit. 

The testimony or evidence considered by a person to be defamatory might 
consist of an irrelevant, gratuitous remark made by a witness before a com 
mittee, which the committee could not anticipate or prevent. Nevertheless, 
under Senate Concurrent Resolution 2, the committee would be required to sit 
and hear a petitioner’s statement and the statements of four witnesses called 
n his behalf and a cross-examination of the alleged defamer or defamers for 
hours, if not days. It is likely that the petitioner in replying to his defamer 
might give testimony leading the latter to believe he had been defamed: where- 
ipon another petition would be filed, requiring a further hearing by the com- 

ittes This could continue indefinitely. 

\ trial of Communists in New York in which weeks were consumed examining 
the jury selection system in Federal courts should furnish convincing proof 
that there is a real likelihood that advantage would be taken of the procedural 
provisions of Senate Concurrent Resolution 2 as suggested above. 

The time of legislators is now inadequate for intensive study of problems of 
legislation. The forum of a legislative committee ought not to become the 
attling ground of vituperation and attacks and counterattack, converted from 
1 policymaking agency into a court for trying slander and libel cases. This 
would not enhance the dignity and prestige of Congress and would render inves 
tigations and legislation worse—not better 

Corrupt, unintelligent, or unfaithful action against the public interest might 
vell go unexposed because of the delaying, filibusterlike procedure of Senate 
Concurrent Resolution 2. Any lawyer for the defense is well aware of the 
advantage of delay. Map. Gen. Bennett E. Meyers,“ Comdr. John D. Corrigan.” 
former Congressman Andrew J. May, Henry and Murray Garsson,” former Con 
gressman James M. Curley“ and participants in the Teapot Dome seandal, as 


See, e. ¢.. New York Times, Mar. 8. 1949 p. 1:8 

* Hearings, Investigation of the National Defense Program, pt. 43, 80th Cong., Ist sess 
147 

'Id., pt. 24, 78th Cong., 2d sess, (1944) 

Id., pt. 35. 79th Cong., 2d sess. (1946 

Id., pt. 12, 77th Cong., Ist sess. (1942 
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well as many others, would have welcomed the procedural opportunities which 
would have been extended to them by the provisions of Senate Concurrent Reso 
lution 2, had it been in effect when their activities were under examination 

Senate Concurrent Resolution 2 is not confined to investigative committees 
ferreting out wrongdoing, but is equally applicable to all congressional commit 
tees and subcommittees. Suppose, for example, a petitioner, who is not required 
to be a citizen, claimed before the Senate Foreign Relations Committee that some 
testimony given at a committee hearing had detracted from his reputation be 
cause it implied inefficiency or bad faith on his part. Under Senate Concurrent 
Resolution 2, he could compel the Senate Foreign Relations Committee to sit 
and hear him, his witnesses and cross-examination of his detractors at length 
An even more interesting case would be presented if the petitioner claimed that 
a member or employee of the committee had been the detractor and, under Senate 
Concurrent Resolution 2, claimed the right to cross-examine the Senator or a 
member of the committee staff. 

Any rules, in addition to existing parliamentary rules, should be adopted 
committee by committee. The Bender subcommittee of the Committee on Ex 
penditures in the Executive Departments of the House of Representatives, the 
Ferguson subcommittee of the Conmittee on Expenditures in the Executive 
Departments of the Senate, both in the SOth Congress, and the Un-American 
Activities Committee of the House of Representatives of the Sist Congress, have 
adopted rules. Such rules, if found unworkable, can be amended by the indi 
vidual committee. Rules enacted in a statute would have to be amended by 
statute, subject to Presidential veto. Rules adopted by concurrent resolution 
could be changed only by action of both Houses 

In any event, any rules, whether adopted by a committee or by the entire 
Congress, should clearly specify that they do not give rights which would permit 
a successful challenge to the validity of committee or congressional action or 
would constitute a defense to proceedings for punishment of a contempt of Con 
gress. Unless this effect is specifically precluded, the whole subpena power of 
Congress is undermined. Thus, a useful means of obtaining facts as a basis for 
the enactment of wise legislation and for observing the administration of laws 
will be destroyed. 

Section 5 of Senate Concurrent Resolution 2 adds nothing to present practices 
regarding attendance of counsel except that it gives a witness a right to have 
counsel present at a private hearing. Since section 5 allows an attorney to do 
no more than observe, unless the committee permits otherwise, the question of 
the value of this right naturally arises; the presence of one more person makes 
the control of the confidential nature of an executive hearing more difficult 
As a general practice the Truman-Mead committee permitted Counsel to be 
present in executive as well as public hearings. Situations may well arise, how 
ever, where it would be preferable not to have counsel present at executive 
hearings. The decision on this matter should be left in the discretion of the 
committee. 

Section 6 of Senate Concurrent Resolution 2 adds nothing to present law since 
# Witness may now refuse to answer any question not pertinent to the inquiry 

Section 7 of Senate Concurrent Resolution 2 gives witnesses at private hear 
ings a right to a copy of the testimeny. Members and employees of a com 
mittee are subject to committee control for breaking secrecy, but a witness is 
not. If a committee loses control of the executive character of its actions the 
effect is to put an end to executive hearings, a useful method of informing 
Congress on matters which, for one reason or another, are not appropriate for 
public release. The temptation to “leak” confidential information to favored 
sections of the press is a strong one; human curiosity about something kept 
secret lends a quality of news interest to the material which its substance would 
not justify. 

Measures should be taken by Congress to prevent “leaks” of confidential ma 
terial, but furnishing a record of secret testimony to witnesses is not one of 
them. 

Section S adds nothing to present rules since all committee action must now 
be by majority vote. 

Section 9, requiring committees to give advance notice of adverse comment, 
is unwieldy. What constitutes adverse comment is subject to a wide difference of 
opinion. It is difficult enough under existing practices to prepare and obtain 

22 Sinclair v. United Statea, 279 U. S. 263 at 296-7; 49 S. Ct. 268 (1929); 52 Stat. L. 
942 (1938) ;2 U. S.C. (Supp. 1948), see. 192 
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agreement of committee members on a report The requirement of giving 
advance notice to an indeterminate class of persons and allowing them a “rea 
sonable” time to oppose the committee's findings and conclusions would slow 
down and make extremely difficulty the issuance of reports 

The Truman-Mead committee made it a practice to submit, on a confidential 
basis, a draft of a proposed report to Government officials and interested private 
individuals for comment as to the accuracy of the facts and the soundness of 
cotmittee conclusions and recommendations This is a salutary practice It 
improves the quality of committee reports However, the practice should be 
discretionary with th+ committee, not mandatory 

Section 10, prohibiting speaking and writing for Compensation by committee 
members and emplovees, raises a question of basic policy applicable to all public 


Officials. Payment for lectures or articles may be an avenue for improperly 
influencing the decision of a public official Where this exists, it can be and 
should be punished under existing provisions of law However, it is in the 


public interest that public affairs should be widely discussed. To prohibit pay 
ment to all public officials for lectures or articles might limit the amount of 
information available to the public concerning national affairs. In any event, 
the principle would seem equally applicable to all public officials. Such a pro 
posal should be carefully studied and adopted as a general provision of law, if 


it is desirable, rather than being confined to legislative Committee work 


| CONCLUSION 


It is agreed that “headline seeking.” “smear tactics,” and “witch hunting” 
are reprehensible activities ou the part of legislators or any other public officials. 
It may be more difficult to find agreement upon what constitutes those activities 
in any given factual situation. There are existing sanctions controlling such 
abuses in present parliamentary rules, in adverse press and public reaction, and 
ultimately in the defeat of a legislator at the polls 

Recognizing that legislators naturally seek to keep their names before their 
constituents, it is the writer's opinion that the great majority of Congressmen 
und Senators do not engage in unfair conduct It seems unwise to destroy the 
flexibility of operations in legislative Committees in their formulation of na 
tional policies and to impose limitations upon the discretion and power of all 
legislators merely for the purpose of restraining abuses by a few Members of 
Congress Senators and Congressinen are entitled to the trust and confidence 
implied in their election to what, in effect, is the board of directors of the largest 
and most powerful institution in the world. Their responsibility is great. 
They ought not to be limited by inflexible, time-consuming procedures in dis- 
charging that responsibility 

\ very thoughtful and judicious discussion of procedural rules for congres- 
sional committees was written by Charles E. Wyzanski, Jr., United States, dis- 
trict judge of Massachusetts, in the March 1948 record of the New York City 
bar association Judge Wyzanski opposes the adoption of procedural rules for 
congressional committees until after further study, except that he suggests a 


witness should have the right (a) to have counsel present, (0) to file a written 
statement before the hearing is concluded, and (¢) to have an accurate record 
kept of his own testimony. 

The avenue for strengthening the investigative power of Congress, and thus 
strengthening Congress itself, does not lie along the path suggested by Senate 
Concurrent Resolution 2 Rather, progress toward improved legislation will 
result from the acquisition by Congress of a staff of able employees, primarily 
for its committees, to study and investigate the facts of any subject and to advise, 
counsel, and assist Committees and individual legislators in enacting legislation. 
Congress needs help in obtaining facts, not restrictions making it more difficult. 
When legislation comes to be based more upon studies of fact and less upon 
generalities, emotions, and prejudices, our system of government by the people 
through elected representatives will have proved itself workable in a modern, 
complex society. 


APPENDIX 


Text of Senate Concurrent Resolution 2 (January 5, 1949) : 
“Resolved by the Senate (the House of Re prese ntatives CONCUrTING ), That the 
following provisions of this concurrent resolution are adopted as an exercise of 


Reprinted in 94 Congressional Record A1592 (Mar. 11, 1948 
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the rulemaking power of the Senate and the House of Representatives, respec 
tively, and as such they shall be considered as part of the rules of each House 
respectively 

“Sec. 2. Any person who believes that testimony or other evidence given in a 
public hearing before any committee tends to defame him or otherwise adversely 
affect his reputation may file with the committee a sworn statement, concerning 
such testimony, which shall be made a part of the record of such hearing 

“SEc. 3. Such a person shall in addition have the right (a) to testify personally 
in his own behalf; (b) to have the committee secure the appearance of witnesses 
requested by him for the purpose of testifying in his behalf, and to examine such 
witnesses, either personally or by counsel, but no more than four such witnesses 
Shall be called ; and (c) to have the committee secure the appearance of witnesses 
whose testimony adversely affected him, and to cross-examine such witnesses 
either personally or by counsel, but such cross-examination shall be limited to 
one hour as to any one witness 

“Sec. 4. Any person who wishes to avail himself of the rights accorded by se« 
tion 3 shall, within thirty days of the receipt by the committee of the testimony 
complained of, file a petition with the committee requesting the fixing of a time 
and place for the receiving of testimony or the conduct of cross-examination and 
designating the witnesses to be summoned. Such a petition shall be accompanied 
by the sworn statement of the petitioner that the petition is not filed for the pur 
pose of delaying or obstructing the work of the committee, but because his repu 
tation has been unjustifiably damaged or otherwise adversely affected by false 
accusations or inference. The committee shall, within ten days after the receipt 
of such a petition, fix a time and place for the receiving of testimony or the con 
duct of cross-examination, which time shall not be later than thirty days after 
the receipt of the petition, and shall secure the appearance at such time and 
place of the witnesses designated in the petition 

“Sec. 5. Any witness summoned at a public or private hearing before any 
committee shall have the right to be accompanied by counsel. Such counsel shall 
be allowed to observe the hearing, but shall not be allowed to participate therein 
or to advise the witness while on the witness stand unless the committee, in its 
discretion, shall otherwise determine 

“Sec. 6. In the conduct of hearings, the evidence received shall, so far as possi 
ble, be relevant and germane to the subject of the hearing 

“Sec. 7. If the testimony of a witness at a private or public hearing before any 
committee is reported stenographically, such witness shall be entitled to a steno 
graphic transcript of such testimony upon payment of the cost of the transcript 

“Sec. & A committee shall not publish or file any report, interim or final, unless 
and until a meeting of the committee has been called upon proper notice and such 
report has been approved by a majority of those voting at such meeting 

“Sec. 9. No committee or employee thereof shall publish or file any statement 
or report alleging misconduct by, or otherwise adversely commenting on, any 
person unless and until such person has been advised of the alleged misconduct 
or adverse comment and has been given a reasonable opportunity to present to 
the committee a sworn statement with respect thereto as provided in section 2 

“Sec. 10. No member or employee of a committee shall, for compensation, speak, 
lecture, or write about the committee, its purposes, procedures, accomplishments, 
or reports during the existence of the committee and while he is a member of the 
committee or in its employ 

“Sec. 11. As used in this concurrent resolution, the term ‘committee’ includes 
a standing or select committee of either House of Congress, a joint committee of 
the two Houses, and a duly authorized subcommittee of any of the foregoing.” 


PENNSYLVANIA BAR ASSOCIATION, 
Philadelphia, Pa., March 23, 1954 
Hon. Hueu D. Scort, JR., 
House Office Building, Washington, D. C 

DeAR HuGH: I am enclosing herewith a short memorandum giving my views 
on your proposed resolution respecting the procedures of the House of Repre 
sentatives’ investigative committees In addition to inserting this in the 
record, might I suggest that you may care to insert the text of a statement 
adopted by the National Council of Churches of Christ in the United States of 
America, urging procedural reforms in congressional investigating committees 
which appeared in full in the New York Times of March 18 
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I also suggest the inclusion in the record of the remarks of Whitney North 
Sevmour. of New York. as a moderator of our panel discussion at Harrisburg, 
in January, copy of which I am enclosing 

With kindest regards, 

Very truly yours, 


J. WESLEY MCWILLIAMS 


STATEMENT OF J. WESLEY MCWILLIAMS, OF PHILADELPHIA, PRESIDENT OF THE 
PENNSYLVANIA BAR ASSOCIATION 


GENTLEMEN: Like our thoughtful citizens everywhere, I am deeply concerned 
with the pressing problems arising out of the actions of committees of Congress 
during the past several years 

People today are being called before not one, but a number, of powerful con 
vressional committees engaged in interrogating them upon matters of vital 
national security and interest The motive of Congress in setting up these 
committees to investigate matters of public policy, particularly subversive 
activities and threats against our national safety, is a wholly laudable and 
proper one. These committees can, and in many cases have, performed valuable 
services, but in so many instances time and time again they have so conducted 
themselves as to lead many thoughtful persons to believe them “headline happy,” 
and that their main desire is to “get in the act” so as to reach the front pages 
of the newspapers. 

The weapons for protection against alien conspiracies and treasonable con 
federations can, when improperly employed, be used in the destruction of our 
freedom and liberty The Attorney General’s statement of last summer in 
Boston will not be contradicted : 

“We are,” said he, “all losers if, in our effort to combat communism, we adopt 
their illegal methods of operation by tossing out the window our basic civil 
liberties which we seek to defend.” 

The matter should not be the subject of party politics but should meet with 
the agreement of all our people. The titular leader of the opposite political 
party agreed with the Attorney General when he stated only recently: “And we 
must never let unscrupulous politicians buy partisan advantage at the price of 
cherished liberties. Means are as important as ends. Fear is poison.” 

Several months ago, in Philadelphia, one of the justices of the Supreme Court 
of the United States stated his conviction that “we need not give up due process 
of law in order to save ourselves from internal danger,” and that “we have the 
means and ability to protect ourselves by fair standards of procedure.” 

In the preliminary report of the special committee on individual rights as 
affected by national security of the American Bar Association, appointed to make 
a study of procedures for the conduct of congressional investigations, submitted 
to the house of delegates at the meeting at Atlanta this month, this significant 
statement appears: 

“It has recognized that the study should be a broad one, since the committee 
is concerned with a whole area of governmental activity where there are now 
no general rules of law It is not concerned merely with proceedings or practices 
of particular committees or with investigations which are now in the public eye. 
The problem of the need for procedural reform is obviously general and affects 
investigations of business, organizations, government, and individuals. Any 
proposed reforms must take into account the proper balance between preserving 
the essential investigative function and the protection of individual rights. It 
almost goes without saying that this balance can be maintained without blocking 
investigations of communism or any other proper subject.” 

No reference to the inves‘igative powers of Congress can be found in the 
Constitution, but that the power exists is well established. Historically, the 
English Parliament and the colonial legislatures possessed and exercised their 
powers of investigation, and the power today has been declared to be a necessary 
legislative device enabling Congress to inform and enlighten itself in enacting 
laws. Thus, the effects of proposed legislation may be intelligently considered 
and public policies decided with wisdom and in the light of existing facts. 

The Legislative Reorganization Act of 1946 was based on the theory that 
standing committees and not special groups should do the investigative work of 
Congress. It has been said that standing committees seldom show much inter- 
est in conducting investigations, and today, although special congressional com 
mittees have not in terms been abolished, it is subcommittees of the standing 
committees that are conducting the investigations receiving great nationwide 
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publicity, due in almost every instance to the energy, and what some believe to 
be the fanaticism, of the committee chairmen 

In view of the conduct of certain of these legislative committees during the last 
few years, proposals have been suggested to establish rules of procedure for 
committees in order to prevent the abuse of witnesses and to halt activities 
deemed inimical to private rights. 

These proposed limitations should afford individuals certain specific rights 
AS an example, any individual believing himself to be defamed or otherwise ad 
versely affected in his reputation by evidence presented in a public hearing of a 
committee, would be given the right to file a sworn statement for the record, 
be permitted to testify in his own behalf, with the right to produce winesses in 
his favor whom he could examine by counsel, and to require the committee to 
subpena adverse witnesses who would be subject to his cross-examination. In all 
hearings, either public or executive, witnesses would be given the right to be 
accompanied by counsel and to have a copy of the transcript of their testimony 
The committee would be prohibited from receiving irrelevant evidence, from pub 
lishing reports except upon the approval of the majority of the committee at a 
meeting called upon proper notice, and from publishing any statement or report 
alleging misconduct, or containing other adverse comments concerning any per 
son, without advance notice to him. Committee members would be prohibited 
from speaking or writing about the work of the committee for compensation 

It has been argued that requiring committees, their members, counsel, and 
staff, to conduct their activities with fairness and restraint would enhance pub 
lic respect for congressional investigations and thereby enhance their influence 

We will all agree that the strength and vaiue of a congressional committee 
is derived from its public acceptance and prestige, and that prejudiced, unfair 
conduct by congressional investigators detracts from the reputation of the com 
mittee and seriously impairs its work. Doubt has been expressed that the pro 
posed procedural rules for these committees will succeed in preventing arbitrary 
and abusive action, and it has been said that these rules will adversely affect the 
work of Congress. 

At the time the Administrative Procedure Act was passed by the Congress, 
the great administrative tribunals were insistent that the passage of the legis 
lation would hobble and hamstring them in their functions and prevent them 
from the proper execution of their duties. The dire forebodings were not realized, 
but on the contrary our really forward-looking administrators today agree that 
the administrative process is the better for the act imposing upon these admin 
istrative agencies minimum procedural requirements of fair play So I say 
to you, gentlemen of the Congress, I am convinced in my own mind that the sug 
gestion that reasonable and equitable procedural rules for the governing of the 
work of your investigative committees will not hamper their activities but, in 
the long run, will increase and strengthen their effectiveness 

The only area of American Government where there are no enforceable rules 
of fair play and procedural requirements is that of congressional investigatory 
committees. <A citizen haled before every court in the land is afforded certain 
minimum protections. These great congressional committees exercise semi 
judicial functions and must be required to adhere to fundamental standards of 
fair play. 

Accordingly, I bespeak your support of House Resolution 447, introduced by 
the chairman of this subcommittee, Congressman Hugh D. Scott, Jr. In all 
frankness, however I am dissatisfied with one provision therein which I would 
like to see eliminated, namely: 

Clause 26 (h) of paragraph 26 of rule XI of the House, beginning on line 24, 
of page 4, which would permit a quorum of but one member to conduct committee 
hearings. This, in my opinion, would be a mistake. It would seem that recent 
occurrences sufficiently document the conclusion. 

Respectfully submitted. 

J. WesLeY McWILLIAMS 


[The New York Times, Thursday, March 18, 1954] 
TEXT OF THE CHURCH COUNCIL’S STATEMENT 


Following is the text of a statement adopted here yesterday by the general 
board of the National Council of Churches of Christ in the United States of 
America, urging procedural reforms in congressional investigating committees 
and a single Joint Committee on Subversive Activities : 
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Deeply concerned by certain trends in American public life, the National Coun- 
| of Churches in March 1953 created a “committee on the maintenance of Amer- 
ican freedom and instructed it to “watch developments that threaten the 
freedom of any of our people or their institutions, whether through denying the 


basic right of freedom of thought, through Communist infiltration, or wrong 
methods of meeting that nfiltration.” 
I 


One such threat has come from procedural abuses by congressional committees 
Remedial measures are now being proposed, and we commend the President, the 
leaders of both major parties, and the Members of Congress who have spoken out 
and demanded reforms. If these reforms are to be adequate they should provide 
protection from at least the following: 

1. The stigmatizing of individuals and organizations on the basis of unsup- 
ported accusations and casual associations. 

2. The forcing of citizens, under pretext of investigation of subversive activi 
ties, to testify concerning their personal economic and political beliefs. 

3. The functioning of congressional committees as legislative courts to deter 
mine the guilt or innocence of individuals. 

$+. The denying to “witnesses” opportunity to bring out material favorable to 
their side of the case, through questions by witnesses’ own counsel and op 
portunity to test the validity of accusations through cross-eXamination of 
iecusers ; 

5. The permitting to a committee member or counsel the reading into the 
record against a “witness” defamatory material and charges without requiring 
the accuser personally to confront the accused 

6. The usurping by congressional committees of powers not granted to Con 
gress by the Constitution and their failing to concentrate on the primary task 
of collecting information for purposes of new legislation 
7. The scheduling of hearings, subpenaing of witnesses and evaluating of 
their testimony by chairmen of committees without the concurrence of, or 
consultation with, their fellow committee members 

S. The releasing from the files of a congressional committee of so-called 

information” consisting of unverified and unevaluated data in such a way that 
the committee can be used to help spread and give credence to malicious gossip. 


II 


Another threat has come from competition among rival congressional com 
mittees, creating the impression that they seek publicity, personal aggrandize- 
nent and political advantage rather than basic facts. In order to concentrate 
energy on the legitimate and essential tasks of resisting the Communist threat, 
nd in order to avoid wastage and duplication of effort and to minimize the 
risk of the exploitation of public interest and fear, we urge the establishment of 





1 single joint congressiona ommittee for the, investigation of subversive 
ictivity 
IT] 
\ more basic threat has been a growing tendency on the part of our people 
nd their representatives in government to suppose that it is within the com- 


petence of the State to determine what is and what is not American. The Ameri- 
in way is to preserve freedom by encouraging diversity within the unity of the 

Nation and by trusting truth to prevail over error in open discussion. The 
American way is to rely upon individuals to develop and express individual 

opinions Che American Way is to depend upon the educational institutions to 

seek the truth and teach it without fear. The American way is to look to the 
hurches in the richness of their diversity to bring to the Nation light and 
scipline from God to maintain a responsible freedom 


IV 


Aggrevating these threats to American freedom is the prevailing mood of 
restlessness and tension. This arises in part from the real menace of com 
munism, Which our Nation is resisting by strength. It arises in part from the 
lack of a sense of security within our people which no physical strength can 
produce, Spiritual security can be achieved only by strengthening the Nation’s 
faith in God. The responsibility for deepening this faith rests with the churches. 
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CONGRESSIONAL INVESTIGATIONS 


Mr. Seymour. Now, I will quickly get over these preliminary remarks because 
you want to hear the Congressmen who really are in the firing line of these 
problems. This subject of congressional investigations is timely and important 
There is widespread interest in it, both among the lawyers and the public. Con 
eressional investigations have been with us since 1792. They have accomplished 
many useful things. They have provided background for important legislation 
They have aroused the country to needs and dangers, and sometimes they have 
almost crowded other things out of the newspapers. They have put midgets on 
banker's Knees and they have made television into an instrument of inquisition 
as Well as entertainment. And as they have multiplied they have changed in em 
phasis; not so many are now primarily concerned with potential legislation 
Some are not even concerned with execution of laws, the other accepted basis 
for such investigations. Some have operated in the area which the courts ordi 
narily occupy, that is, the trial of individual cases 

Now, I know that there is a theory which has been expressed that congressional 
investigations have primarily an educational function and, of course, it is 
true in connection with the study of potential legislation that they do have an 
educational function. But if they were to be justified solely on that ground and 
were to take the place of institutions that were selected for that purpose and 
were intended then to fill the vacuum which government always fills when it can, 
it would take them pretty far afield from the ancient legislative or investigator) 
function. And for myself, the theory that legislative investigations are justified 
solely on educational grounds seems to me a little bit farfetched 

Now, what I have said about legislative investigations, of Course, is not con 
fined to the present investigations of subversive activities, or of any particular 
committee or of any particular members of committees. This growth of con 
gressional investigations has been right across the board. It has been a growth 
in the field, in the investigation of business, investigation of government, the 
investigation of everything, and it is not by any means confined to the present 
most publicized types of investigations. So what we see is a great increase in 
governmental activity in one field of government, and it has given quite a new 
and enlarged dimension to the legislative branch. 

I know Congressman Meader in one of his earlier articles said he was afraid 
the legislative branch might be overshadowed by the executive and judicial 
branches. I would say that that fear has been pretty well removed in recent 
years. 

Now, while some committees individually have adopted special rules governing 
their procedures—and many of those rules are very good—there are no general 
rules applicable to all committees. No one can tell what the limits of congres- 
sional investigatory power are. Now, in no other area, I think it is fair to say, 
does the free enterprise system work in so pure a form. There are no accepted 
standards of relevancy. There are no settled procedural rules. Counsel is 
always in doubt as to the role he may occupy. The-only thing that he can be 
clear about is that the role which he will be allowed to occupy will not ministe! 
substantially to his ego or make a profound impression on any client. 

The businessman, the teacher, the employee who is sideswiped by some record 
or by a witness doesn't know what remedies may be available to him. Proceed 
ings at executive sessions sometimes leak out. Those executive sessions aren't 
as useful as they would be, perhaps, in obtaining frank disclosures because of the 
uncertainties about their future. 

Now, all these things make lawyers and many members of the public wonder 
Ought there to be in our country any vast area of unrestrained government power, 
without any rules of law? We have not thought so when a powerful executive 
sought to exercise unrestrained power, for example, by seizing the steel plants 
We have devised very elaborate machinery to confine courts to rules of law 
We have not been willing to let even our most revered judges operate without 
rules of law merely because we had confidence in their good intentions. And you 
will recall that a few years ago, with the proliferation of administrative agencies 
and the development of new administrative powers, despite the fact that those 
administrative agencies said, “Well, if you shackle us, if you put any rules on 
us, We won't be able to operate,” Congress and the lawyers of this country decided 
it was time to have some rules, and so far as I can see these administrative 
agencies have been able to carry out their function without any serious handicap 

Now I think most American lawyers and most well-informed people feel that 
perhaps the time has come for Congress to take a look at this situation and devise 
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some general rules applicable to all investigations. Many Members of Congress 
have reached the same conclusion and many proposals for reform are now pend- 
ing in Congress or are under study there. None of the people in or out of Con- 
gress who are concerned with this matter have the slightest desire to shackle 
the basic investigatory power, certainly none to interfere with the investigation 
of communism or any other proper subject of inquiry. What they are concerned 
about is that here is an area of arbitrary power applicable to every citizen, every 
business, every area of American life, where there are no rules at all, and the 
question is, should there be some rules, should there be some standards of fair- 
ness made applicable? 

And perhaps these investigatory activities would be made efficient and more 
effective if they were conducted under rules. So we found about our courts, 
so we found about our administrative bodies, and perhaps some of the criticisms 
of arbitrary power, founded or unfounded, would be removed if the committees 
operated under rules which were understood and which we are familiar with 
in the due process clause, etc.—not, of course, with all the full favor that they 
are used in court, because the procedures of court must be more formal, but 
some of the elements ought to be of the sort that could be molded to this special 
form of Government activity 

The committee on individual rights as affected by national security of the 
American Bar Association, of which I am chairman, is engaged in a study of this 
question. We hope to be able to report to the American Bar Association at its 
meeting in August. Before we embarked on our study we discussed it with lead- 
ing Members of both Houses of Congress, in both parties, and they encouraged 
us to feel that Congress would welcome a study by the organized bar. We have 
approached the task objectively, with no preconceived notions of where we ought 
to come out. We have told leaders of Congress, and this is our attitude, that 
after we have reached some tentative conclusions we will sit down with the lead- 
ers in Congress who are interested in this subject and try our notions on for size 
and see how they fit the judgment of those particularly concerned with the thing, 
and we are hopeful that with this attitude and with any suggestions we can get 
anywhere from the organized bar or others we will be able to come up with some 
proposals which may find acceptance in the bar and in Congress. Certainly 
lawyers, just as the lawyers are in the best position to help with the appoint- 
ment of qualified judges and to pass on their qualifications, so the lawyers with 
their training in procedure and in Government and in the spirit of freedom are 
in an ideal position to suggest how to preserve our great investigatory function 
in Congress and still preserve the essence of individual rights, and in that spirit 
this committee will approach the problem and in that spirit we will have our 
discussion this afternoon 

Now, we are going to hear from two distinguished Congressmen. Congressman 
Hugh Scott, from Pennsylvania, whom you all know, has made a close study 
of this question in connection with the Committee on Legislative Procedure. I 
had the great pleasure of hearing him at Faneuil Hall and being on a platform 
with him at Faneuil Hall in Boston, in August, and I know how very thoughtful 
he is on this subject, so it will be a great treat to hear him. I don’t think I need 
to give you many biographical facts about him because you all know him well 
He is in his sixth term in the House and has had a most distinguished record in 
publie life and in private practice. 

And then we have also the good fortune to have Congressman Meader, who I 
think represents perhaps the most enlightened witness in Congress against 
change. He has written about it. He fears that any reforms may somehow 
handicap the function of legislative investigative activity. 

And so we have Congressman Scott, who has studied the matter and who 
studied the need for reform, and Congressman Meader who studied the matter 
and has concluded that reform is dangerous from the point of view of what it 
may do to the investigatory function, so they have, fortunately, somewhat 
different points of view. 

Now, we will turn the meeting over to them, and if time permits we will pro- 
ceed this way. Congressman Scott will talk for something like 20 minutes, and 
then he will be followed by Congressman Meader for about the same time, and 
then perhaps Congressman Scott may say a word after Congressman Meader 
gets through, and then subject to the views of the President and the needs of 
the following program, there may be time for a few questions. 

So, without further delay in the process of this moderation, for which there 
has appeared yet to be no need, I would like to introduce Congressman Scott. 
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PROCEDURAL REFORMS IN CONGRESSIONAL INVESTIGATING COMMITTEES 


A statement adopted by the general board of the National Council of the Churches 
of Christ in the United States of America, in New York, N. ¥., March 17, 1954 


Deeply concerned by certain trends in American public life the National 
Council of Churches in March 1953, created a committee on the maintenance 
of American freedom and instructed it to “watch developments that threaten 
the freedom of any of our people or their institutions, whether through denying 
the basic right of freedom of thought, through Communist infiltration, or wrong 
methods of meeting that infiltration.” 


T 
a 


One such threat has come from procedural abuses by congressional committees 
Remedial measures are now being proposed, and we commend the President, the 
leaders of both major parties, and the Members of Congress who have spoken 
out and demanded reforms. If these reforms are to be adequate they should 
provide protection from at least the following : 

1. The stigmatizing of individuals and organizations on the basis of unsup 
ported accusations and casual associations. 

2. The forcing of citizens, under pretext of investigation of subversive activi 
ties, to testify concerning their personal economic and political beliefs 

3. The function of congressional committees as legislative courts to determine 
the guilt or innocence of individuals 

4. The denying to witnesses opportunity to bring out material favorable to 
their side of the case through questions by witnesses’ own counsel and oppor 
tunity to test the validity of accusations through cross-examination of accusers 

5. The permitting to a committee member or counsel the reading into the 
record against a “witness” defamatory material 2nd charges without requiring 
the accuser personally to confront the accused. 

6. The usurping by congressional committees of powers not granted to Con 
gress by the Constitution and their failing to concentrate on the primary task 
of collecting information for purposes of new legislation 

7. The scheduling of hearings, subpenaing of witnesses, and evaluating of their 
testimony by chairmen of committees without the concurrence of, or consultation 
with, their fellow committee members. 

8. The releasing from the files of a congressional committee of so-called infor 
imation consisting of unverified and unevaluated data in such a way that the 
committee can be used to help spread and give credence to malicious gossip 


Another threat has come from competition among rival congressional com 
mittees, creating the impression that they seek publicity, personal aggrandize 
ment, and political advantage rather than basic facts. In order to concentrate 
energy on the legitimate and essential tasks of resisting the Communst threat, 
and in order to avoid wastage and duplication of effort, and to minimize the risk 
of the exploitation of public interest and fear, we urge the establishment of a 
single joint congressional committee for the investigation of subversive activity 


A more basic threat has been a growing tendency on the part of our people 
and their representatives in Government to suppose that it is within the compe 
tence of the state to determine what is and what is not American. The American 
way is to preserve freedom by encouraging diversity within the unity of the 
Nation and by trusting truth to prevail over error in open discussion. The 
American way is to rely upon individuals to develop and express individual 
opinions. The American way is to depend upon the educational institutions 
to seek the truth and teach it without fear. The American way is to look to 
the churches in the richness of their diversity to bring to the Nation light and 
discipline from God to maintain a responsible freedom. 


IV 


Aggravating these threats to American freedom is the prevailing mood of rest 
lessness and tension. This arises in part from the real menace of Communism 
which our Nation is resisting by strength. It arises in part from the lack of a 
sense of security within our people which no physical strength can produce 
Spiritual security can be achieved only by strengthening the Nation’s faith in 
God. The responsibility for deepening this faith rests with the churches 
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APPENDIX 


VIRGINIA LAW REVIEW 


VoLUME 40 April, 1954 No. 3 


RULES FOR CONGRESSIONAL COMMITTEES: 
AN ANALYSIS OF HOUSE RESOLUTION 447 


By Hucu Scorr* and Rurus Kinc** 


HE broad power of Congress to gather facts has been taken 
for granted ever since the Constitution became the supreme 


9 


law of our land.'’ The power grounds in implication only,? but its 
justifications are compelling. Legislators cannot be expected to meet 
their responsibilities without free access to facts. Manifestly, the en- 
actment of wise laws will be assured only if Congress has unlimited 
authority to inquire about the objects of its lawmaking efforts. 

Moreover, Congress’ authority in this respect should not be sub- 
jected to external limitations from any source less exalted than the 
Constitution itself, for whoever sets bounds on what Congress may 
know would thereby circumscribe what Congress could do, in matters 
otherwise within its proper reach. On the one hand it seems plain, 
therefore, that the congressional power of inquiry will admit of no 
burdensome restrictions. This is almost universally conceded; no 
responsible observer has so much as suggested hobbling Congress in 
its fact-seeking activities.’ 

*A.B., 1919, Randolph-Macon College; LL.B., 1922, University of Virginia. Member 
of Congress; Chairman, Subcommittee on Legislative Procedure, House Committee on 
Rules. Member, Virginia and Pennsylvania Bars. 

**A.B., 1938, Princeton University; LL.B., 1943, Yale University. Member, New 
York and District of Columbia Bars. 

1. See McGeary, Congressional Investigations: Historical Development, 18 U. oF 
Cut. L. Rev. 425 (1951); THe Constitution oF THE UNITED STATES OF AMERICA, SEN. 
Doc. No. 170, 82d Cong., 2d Sess. 82 (Corwin ed. 1953); Concressionat Power oF IN- 
VESTIGATION, SEN. Doc. No. 99, 83d Cong., 2d Sess. (1954). 

2. The Constitution simply vests “All legislative Powers herein granted” in Con- 
gress. U.S. Const. Art. I, § 1. The right to conduct inquiries is an “appropriate 
adjunct” to this power. McGrain v. Daugherty, 273 U.S. 135 (1927). 

3. For a statement of opposition to all procedural rules, as undesirably restrictive, see 
Meader, Limitations on Congressional Investigation, 47 Micu. L. Rev. 775 (1949), and 
Cong-~essional Investigations: Importance of the Fact-Finding Process, 18 U. or Cui. 
L. Rev. 449 (1951). The author is now a Member of Congress, representing the 2d 
District of Michigan. 
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Yet on the other hand it is also widely conceded by responsible 
persons that the investigative processes have been abused of late,‘ at 
least in a few instances.° And very considerable pressures have been gen- 
erated for appropriate reforms. The subject of this discussion, H. Res. 
447,° is the latest in a long series of remedial measures, developed in 
and out of Congress,’ with such reforms in view. The authors re- 
spectfully acknowledge that H. Res. 447 reflects many virtues from its 
numerous and worthy forbears.® 

There is nothing wrong with the basic structure in which our 
founding fathers mounted the congressional power of inquiry. Con- 
gress has always been amenable to constitutional limitations, inter- 


4. See, e.g., Keating, Legislative Investigations: Proposed Remedial Legislation, 29 
Notri Dami Law. 212 (1954): Keating, Code tor Congressional Inquiries, N.Y. Times 
Magazine, April 5, 1953, p. 10; Frelinghuysen, A G.O.P. Congressman’s Views On Se- 
curity Investigations, The Reporter, Mar. 16, 1954, p. 23; Javits, Some Queensberry Rules 
for Congressional Investigators, The Reporter, Sept. 1, 1953, p. 23; Garrison, Congres- 
sional Investigations: Are They a Threat to Civil Liberties?, 40 A.B.A.J. 125 (1954). 
Messrs. Keating, Frelinghuysen and Javits are Members of Congress; Mr. Garrison is a 
former dean of the University of Wisconsin School of Law As this article goes to 
press, complaints are again being aired on the floor of both Houses and elsewhere. 100 
Conc. Rec. 1047, 2095, 2183 (1954); see Fortas, Legislative Investigations: Abusive Prac- 
tices of Investigating Conrmittees, 29 Norre Dame Law. 192 (1954). 

5. It must not be forgotten that the investigations which arouse controversy are an 
nsignificant number in relation to the whole: every year the nearly fifty active com- 


nittees of the two Houses address themselves, in more or less formal hearings, to 


several hundred subjects of inquiry Amounts appropriated and spent by Congressional 
committees must be strictly accounted to the Secretary of the Senate, or Clerk of the 
House, as the case may be Such information is published at least once every six 

onths in the Congressional Record See 60 Star. 812, 832 (1946). A balanced and 


scholarly study by Judge Wyzanski, reprinted from the March, 1948, Record of the 
Association of the Bar of the City of New York, in 94 Cone. Rec. A1547 (1948). places 
entire problem—and the need for remedial action—impeccably in its proper context 
6. 83d Cong., 2d Sess., Feb. 17, 1954 
7. Comm. on Bitt or Ricurs, Ass’N Bar City oF New York, Report on Con 
GRESSIONAL INVESTIGATIONS (1948); SpeciaL Comm. Bar Ass’nN D.C., Rules of Procedure 
for Congressional Hearings, 20 J.B.A.D.C. 354 (1953); Comm’n on Law anp Sociat 
Action, AM. JewisH Conc., A Moper Cope or Farr Procepure FoR CONGRESSIONAL IN- 
VESTIGATING COMMITTEES (1954 Measures pending in the 83d Congress to date and 
variously related to the subject are, besides H. Res. 447: S. Res. 65 (Gillette); S. Res. 
83 (Morse and Lehman); S. Con. Res. 10 and 11 (Kefauver); S. Con. Res. 64 (Morse 
and Lehman); H.R. 2270 and 4123 (Javits); H. Res. 29 (Keating); H. Res. 86 (Celler); 
H. Res. 173 (Burleson); H. Res. 178 (Klein); H. J. Res. 11 (Boggs); H. Con. Res. 
131 (Dies); and H. Con. Res. 186 (Heller). Earliest of these in point of time was 
Mr. Keating’s, who sponsored similar measures in the 81st Congress, H. Res. 40 (1949) 
und in the 82d Congress, H. Res. 27 (1951). 
8. A special Subcommittee on Legislative Procedure, of the House Rules Committee, 
has been holding hearings since July, 1953, on various rules proposals. The hearings 
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preted and enforced by the courts. All the protections of the Bill of 
Rights apply fully, and the judicial arm on occasion has undertaken 
—albeit somewhat gingerly—to determine where the power must yield 
to constitutional prohibitions when it meets them in direct conflict.® 
At any rate, Congress has never shown any inclination to perpetuate 
enduring or widespread abuses. The flagrant cases, spread over the 
years, are anything but alarming in number or degree. 

Actually, the trouble is of a much lower order. It is due to the 
fact that the investigative power must, as a practical necessity, be 
delegated internally by each House of Congress to its committees, 
subcommittees, or even sometimes to individual members. Thus the 
power comes to be centered in the hands of very small groups of men 
whose only common background is success in the arena of partisan pol- 
itics. Some are lawyers and skilled parliamentarians; some are not. Some 
are wise and temperate; others incline overly to the ambitions, 
prejudices, and passions that are as ubiquitous as human nature itself. 
Small wonder, then, that fact-seeking activities are complained of 
from time to time. Besides, astonishingly, this vast power has been 
doled out year after year with almost no mentee in the way of 
procedural requirements governing its exercise.’ 

Such was not the intent of the founding fathers—or at least they 
made ample provisions for a contrary practice. The Constitution 
specifies that “Each House may determine the Rules of its Proceedings 


were concluded March 9, 1954, and should soon be printed and available as a House 
document. It should be stressed that none of the pending proposals, including H. Res 
447, is in any sense the “last word” on the subject. Clarifications and improvements 
are likely to be incorporated at many points as the measures are considered further. 

9. United States v. Rumeley, 345 U.S. 41 (1953); Sinclair v. United States, 279 U.S 
263 (1929); McGrain v. Daugherty, 273 U.S. 135 (1927); Hale v. Henkel, 201 U.S. 43 
(1906); Kilbourn v. Thompson, 103 U.S. 168 (1884). McGreary, THe DeveLopMeNt 

OF Cuneneuane. INVESTIGATIVE Power 106 (1940). 

10. Some committees have filled the void by adopting rules for themselves, e.g., the 
Senate and House Committees on Government Operations, the House Committee on 
Un-American Activities, the Senate Judiciary Committee’s Subcommittee on Internal 
Security, the House Ways and Means Committee’s Subcommittee on the Administra- 
tion of the Internal Revenue Laws, and the House Judiciary Committee’s Subcom- 
mittee to Investigate the Department of Justice. It is noteworthy that the last-named 
subcommittee’s authorizing resolutions (H. Res. 95, 82d Cong., Ist Sess. (1951); H. Res. 
50, 83d Cong., Ist Sess. (1953)) were limited by a specific injunction: “ , . to 
conduct an inquiry ... relating to and limited to specific allegations and complaints 
based upon credible evidence determined by the subcommittee and not based on mere 
suspicion and rumor, to the end that the inv estigation shall be nonpolitical and non- 


= . » 
discursive. ... 
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|and| punish its Members for disorderly Behaviour. ... ”"! Thus 
Congress’ own rule-making prerogatives are expressly grounded in the 
Constitution, dispelling any doubt as to their availability for the 
purpose of curbing the exercise of other constitutionally-conferred 
powers by members of either House. The prerogatives are transcen- 
dent: no enacted statute, no joint Senate-House agreement, nor even 
a prior rule laid down by either body can restrain what a majority of 
the Senate or House wishes to do, at any time, about its own pro- 
cedures." And within this Olympian preserve, the courts have no 
claim to any authority or jurisdiction.” 

House Resolution 447 is proposed as an exercise of the rule-making 
prerogatives of the House of Representatives. If so passed it would 
have as much force as anything short of a direct amendment to the 
Constitution. It would, to the extent that any House Rule is en- 
forceable, be absolutely binding on committees and individual mem- 
bers. Yet at the same time it would remain subject to change or 
repeal at will by the House itself.’* So in net effect, what are fairly 
designated “rules” of procedure for investigative bodies, acting by 
authority of the House, can never amount to more than mere af- 
firmations of self-restraining principles for the parent body. This 
qualification the authors find acceptable and proper.”® 


Li, Ace; C3 5, 4 2. 

12. 1 Hrinps’ PrecepeENTs OF THE House OF REPRESENTATIVES §§ 82, 187, 210, 245 (1907); 
4 id. §§ 3298, 3579; 5 CANNON’s PRECEDENTS OF THE House oF REPRESENTATIVES §§ 6002, 
6743-7, 6765-6 (1936). The House, not being a continuing body like the Senate, 
actually readopts its Rules by resolution at the opening of each new Congress. See, 

g, H. Res. 5, 83d Cong., Ist Sess. (1953). 

13. Barsky v. United States, 167 Fed. 241 (D.C. Cir.), cert. denied, 334 U.S. 843 
(1948); Hearst v. Black, 87 F.2d 68 (D.C. Cir. 1936). Courts will, however, take 
cognizance of congressional rules where private rights are affected. United States v. 
Christoffel, 338 U.S. 84 (1949); United States v. Smith, 286 U.S. 6 (1932). 

14. It would be hoped, of course, that parallel rules might be adopted by the 
Senate; the existing Rules of the two Houses are similar in most important particulars. 
A number of the features of H. Res. 447 are already provided in the Senate’s pro- 
cedures. The Legislative Reorganization Act of 1946, 60 Strat. 812, 831 (1946), con- 
fers investigative powers on all standing committees of the Senate, and provides for 
the settlement of jurisdictional disputes, etc. See, Senate Manual, Sen. Doc. No. 10, 
83d Cong., Ist Sess. 60-62 (1953). 

15. It is helpful to bear in mind that rules governing committees have two 
distinguishable levels of effectiveness, while rules for the conduct of hearings have 
three: upon the House itself they bind as mere principles and precedents, entitled 
to observance until changed; upon members they would weigh as heavily as the 
House presses them, by means of its internal sanctions of censure, punishment, and 
expulsion; but upon committees vis-a-vis witnesses they might sometimes be relied 
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Before launching into the text-and-commentary presentation of H. 
Res. 447 which follows, it is appropriate to stress that every effort has 
been made to adapt both the form and substance of the resolution to 
the existing Rules of the House of Representatives. These Rules’* 
have been developed by slow accretion since 1789. It must be borne 
in mind that all of them are affirmations of principle—and not statutes. 
Where the drafter of statutes must strive constantly for precision and 
inclusiveness, the rule-maker has wide latitude. Statutes measure 
power; rules such as these merely offer flexible guides for its orderly 
exercise. Most of the vagaries and imprecisions in the structure of 
H. Res. 447 were put there knowingly; it was not deemed wise to use 
forms suggesting absolute right and duty when the force intended was 
something less.’* Internally, the House will have no need of elaborate 
specifications if it wishes to censure abuses by a member. Externally, 
in their relations with recusant witnesses and contentious counsel, con- 
gressional committees should not be hamstrung by unqualified precepts 
inviting captious arguments and table-pounding.”* 

And besides, as has already been suggested, there are scores of in- 
vestigations quietly run off with no need for rules, to offset ev ery one 
that provokes questions or criticism. It would be folly to burden all 
of the day to day business of Congress with unyielding restraints de- 
signed only for the rare exception where restraints are justified. 


The Rules of the House of Representatives are now forty-two in 
number. They govern everything from important matters like the 


on as measures of private right, within the orbit of the Smith and Christoffel cases. 
Enactment of a court-enforcement measure (See H.R. 4975, note 25, infra) would 
tend to emphasize the last noted result. 

16. Printed for use in the 83d Congress as H.R. Doc. No. 564, 82d Cong., 2d Sess. 
(1953). 

17. In the entire text of H. Res. 447, only three rights are directly conferred on 
individuals without qualification: to elect to be heard publicly rather than in executive 
session [paragraph 26(f)]; to testify without broadcasting reproduction, if timely pro- 
test is made, and without “harassment or undue distraction” [paragraph 26(g)]; and 
to be advised by counsel [paragraph 26(i)]. All the others are diluted with an element 
of discretion vested in the committee or the chairman. 

18. It is believed and intended that these diluted rights would not be imposed as 
rigid measures of due process by the courts—nor would provisions operating solely on 
committees’ internal workings be likely to be applied for the benefit of outsiders. The 
Christoffel case is distinguishable, for the Court there had before it a technical statutory 
definition (of “competent tribunal,” as used in D.C. Cope tit. 22, § 2501 (1951)). The 
Christoffel dissent, 338 U.S. 90, is in point. Compare, United States v. Bryan, 339 US. 
323 (1950). 
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duties of the Speaker and House officers to trivia like, “during the 
session of the House no Member shall wear his hat,” and “Neither 
shall any person be allowed to smoke upon the floor of the House at 
any time.” Iwo Rules, X and XI, deal with committees. Rule X 
governs the appointment of standing committees (now nineteen in 
number) and select committees. Rule XI, titled “Powers and Duties 
of Committees,” is a catchall for the miscellany which the Rules now 
contain on the subject of committee organization and procedures. 
Of its twenty-nine numbered paragraphs, two, paragraphs 25 and 26, 
contain all of the provisions governing committee proceedings and the 
conduct of hearings. 

House Resolution 447 is addressed principally to expanding and re- 
vising the contents of these two paragraphs, XI-25 and XI-26. In the 
following analysis, each clause of the proposed Resolution will be set 
out in full?® and then commented on in detail. 


Rute XI-25: CoMMITTEE RULEs, RECORDS, AND VOTES 


General comment. Provisions of present Rule XI-25 appear, as noted 
hereafter, in clauses (a), (b), (d), (e), and (f) of paragraph 25 of 
H. Res. 447, and in clauses (e) and (f) of paragraph 26 thereof. 
No liberties have oe taken with any of the existing text,”° except to 
broaden its application and make mechanical adjustments where neces- 
sary. [he rearrangement was required, in part, by a regrouping of 
provisions from both paragraphs so as to include all those relating to 
committee business in general within paragraph 25, and all those re- 
lating to committee hearings within paragraph 26. 


Resolved, That paragraph 25 of rule XI of the Rules of the House 
of Representatives is amended to read as follows: 

25 (a) The rules of the House are hereby made the rules of its 
committees so far as applicable, except that a motion to recess from 
day to day is hereby made a motion of high privilege in said com- 
mittees. The rules of committees are hereby made the rules of sub- 
committees so far as applicable. Committees and subcommittees may 
adopt additional rules not inconsistent with the rules of the House. 


9. Read consecutively, the indented matter in the text constitutes the entire body 
of H. Res. 447 

20. All but the first clause of paragraph 25 and all of paragraph 26 of the present 
Rule XI were incorporated into the — from the Legislative Reorganization Act of 
1946 133, 136, 202 60 Strat. 831, 832. 834 (1946) 
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25(a). The first sentence consists of the present clause (a) of para- 
graph 25 in its entirety. The second sentence is new, inserted to as- 
sure the application of the rules to subcommittees, and to avoid re- 
peated references thereafter wherever the word “committee” stands 
alone.*?. The latter includes both standing and select committees.” 
The last sentence is also new, added to make certain that committees 
will not be dissuaded from making such additional rules as may prove 
necessary in particular situations—so long as the same are “not incon- 
sistent” with the instant provisions. 


(b) Each committee shall keep a complete record of all committee 
action. Such record shall include a record of the votes on any 
question on which a record vote is demanded. 


25(b) is identical with its present counterpart. 


(c) Unless otherwise provided, committee action shall be by vote 
of a majority of che full membership of the committee; powers of the 
committee chairman may be exercised by an acting chairman or pre- 
siding Member. 


25(c) is new, intended to create the safeguard—“unless otherwise 
provided”—of requiring majority approval of all actions formally taken 
by the committee.”* The second clause !s added merely to avoid re- 
peating the proposition it contains elsewhere in the rules. 


(d) All committee hearings, records, data, charts, and files shall be 
kept separate and distinct from the congressional office records of the 


21. It is noteworthy that H. Res. 447 imposes no limits on the creation or composi 
tion of subcommittees. Universal practice is to appoint at least three members for 
any work of importance, yet situations are possible where a subcommittee of one or 
two might suffice and be entirely unobjectionable. Moreover, no restrictions on the 
right of committees and subcommittees to delegate the power to conduct hearings 
would be workable, and this is the only power at stake in the current controversy about 
“one-man committees.” The latter phenomenon is discussed and dealt with in con- 
nection with clause (h) of paragraph 26, infra. See also note 23, infra. 

22. Members of joint committees are subject to the rules of their respective Houses 
unless they adopt additional rules jointly. No such committee can be bound, per se, 
by rules adopted unilaterally by either House. 

23. It is intended, as indicated in paragraph 25 (a), that all rules shall apply fully and 
directly to subcommittees, as far as possible. Thus here, for instance, subcommittee 
action would require approval from a majority of the subcommittee, and not from 
the full committee. The word “action” is believed to be broad enough to permit 
majority control over any activity where the committee wishes to share in the deci- 
sions of its chairman or any single member. 
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\lember serving as chairman of the committee; and such records shall 
be the property of the House and all Members of the House shall have 
access to such records. Each committee is authorized to have printed 
and bound testimony and other data presented at hearings held by the 
committee. 

(e) It shall be the duty of the chairman of each committee to report 
or cause to be reported promptly to the House any measure approved 
by his committee and to take or cause to be taken necessary steps to 
bring the matter to a vote 


25(d) and (e) are identical with clauses (c) and (d) of paragraph 
25 of the present Rule. 
(f) No measure, finding or recommendation shall be reported to 
the House from any committee unless a majority of the committee 
were actually present and approved the same. 


25(f) is the present clause (d) of paragraph 25 with the word 
“finding” and the phrase “and approved the same” added. The former 
addition is for an editorial purpose which is clear from its context; the 
latter is intended to tighten the present rule slightly.” 


Rute XI-26: Invesricative Functions AND Conpuct oF HEARINGS 


General comment. In the proposed Rule XI-26 are gathered all rules 
pertaining both to the investigative functions of committees and to the 
conduct of hearings. But within this paragraph there is a further 
division, between general provisions which relate to all investigations, 
and special rules applicable only to the small class of proceedings in 
which witnesses and other persons may be degraded, defamed, or in- 
criminated. The latter special rules (which are contained in the long 
clauses (k) and (1)) come into play only when degradation, defama- 
tion, or incrimination are threatened, and then only “. . . so far as may be 
practicable and necessary. . . .” The intent is to avoid burdening ordinary 
hearings with any of these cumbersome special requirements, yet to 


24. Requiring majority approval is more than requiring mere presence—i.e., a 
quorum. The new rule is consistent with the new terms of 25(c); it would also tend 
to protect minorities in the filing of dissents. This is deemed sufficient without any 
more particular specification, e.g., that dissenting views must be filed simultaneously, 
etc. Note that irregularities on account of this rule would be waived if not raised 


> 


before the House begins debate on the matter. 8 CANNON’s PrecepEeNnts § 2223 (1936). 
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make them available—and at least arguably applicable**—in all cases 
where they may be needed. Clauses (k) and (1) are substantially the 
whole body of innovations usually proposed by advocates of proce- 
dural reform in congressional hearings.”® 


(Sec. 2.] Paragraph 26 of rule XI of the Rules of the House of 
Representatives is amended to read as follows: 


26(a) To assist the House in appraising the administration of the 
laws and in developing such amendments or related legislation as it 
may deem necessary, each standing committee of the House shall ex- 
ercise continuous watchfulness of the execution by the administrative 
agencies concerned of any laws, the subject matter of which is within 
the jurisdiction of such committee; and, for that purpose, shall study 
all pertinent reports and data submitted to the House by the agencies 
in the executive branch of the Government. All committees may con- 
duct investigations into questions and matters within their jurisdiction. 


oF 


25. A. measure initiated by Representative Keating, H.R. 4975, 83d Cong., Ist Sess 
(1953), would give congressional committees the same right of recourse to federal 
courts now enjoyed by a dozen or so independent executive agencies, namely, the 
right to invoke court aid promptly in the enforcement of committee orders. See, e.g., 
15 U.S.C. § 79r(d) (1946) (SEC); 15 U.S.C. § 49 (1946) (FTC); 29 U.S.C. § 161(2 
(1946) (NLRB). This is a good proposal. Presently the only sanction available to 


) 


committees, as a practical matter, is punishment for the statutory offense of contempt, 
in the normal channels of prosecution long after the fact. See 2 USC §§ 192, 194 
(1946). Under H.R. 4975, if the committee’s claim is proper, its authority will be 
backed immediately by the court’s own contempt powers. If on the other hand the 
committee is pressing an improper claim, the court could promptly vindicate the per- 
son resisting it, by withholding the order sought. How far rules such as those pro- 
posed in H. Res. 447 would be applied in this new enforcement process is left un- 
determined at present. H.R. 4975 could be amended to provide that a committee apply- 
ing for aid must show compliance with its own rules; or H. Res. 447 might specify 
that no one affected by a serious violation of the committee’s rules could be punished 
for defying it on that account. See, e.g., AM. JewisH Conc. Movet Cope § 14, 
supra note 7. But maximum flexibility is deemed essential until both the bill and the 
new rules have been given a trial. It may well suffice to let the rules stand qualified 
as they are, as mere measures of fair play, for application as measures of right only 
where, in the view of the court, some existing principle of due process is outraged. 

26. Perhaps, looking towards a court-enforcement device such as H.R. 4975, note 25 
supra, some minimum outlines of rules of evidence and substantive right should be 
added; e.g., a statement that hearsay shall be admissible, that rules of competency are 
(or are not) applicable, and that privileges such as attorney-client, husband and wife, 
etc., shall be respected. These have not been dealt with in H. Res. 447; to date, 
most committees have had no difficulty applying such concepts where they were 
reasonably required. And constitutionally-grounded privileges like the privilege against 
self-incrimination need no restatement, of course. 


45252 O—54 19 
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26(a). The first sentence consists of the full text of the present 
Rule XI-26. The second sentence, which is new, confers investigative 
powers generally upon all committees and subcommittees.”" In theory, 
broad powers of inquiry are available to only three standing House 
committees in whom they have been specifically vested.** In practice, 
however, such powers may be had for the asking by any committee 
requesting them from the House in connection with a proposed line 
of inquiry. It is therefore proposed to confer the powers generally, 
bringing the rules into line with current practice, with the result that 
no special grants need hereafter be made—but with the additional re- 
sult that extraordinary grants, departing from the pattern established 


by the rules, would be harder to obtain from the House. 


(b) All questions of jurisdiction, order, decorum, or right and all 
alleged violations of this rule arising in the conduct of investigations 
may be referred by any member to the Committee on Rules, except 
that such reference concerning investigations by the Committee on 
Rules may be made to the Committee on House Administration. 
Questions and allegations not disposed of upon such reference may be 


referred to the House for opinion or, if the case requires it, for censure 

or such punishment or other action as the House may deem proper. 
26(b 
for rule enforcement. The problem is difficult, for machinery too 
rigid in its operation and applications would be wholly undesirable. 


his is an attempt to suggest a flexible appeals procedure 


Provision is made for an initial reference of any question or complaint 
to the Committee on Rules,” with the patently necessary addition that 
matters affecting the Rules Committee itself shall be referred to the 
Committee on House Administration instead. Reference may be 


27. Subcommittees are included by virtue of the general provision already noted 
in paragraph 25(a The truly important control over investigative activities, the power 
to give or withhold funds, is normally available to parent committees vis-a-vis their 
subcommittees, and is always available to the House. This power, contained in para- 
graphs 27 and 28 of the present Rule XI, is untouched by H. Res. 447. 

28. See note 31 infra. 

29. Among existing House committees, the Committee on Rules is admirably con- 
stituted and empowered for this informal primary jurisdiction. It has special authority 


to sit, whether or not the House is in session [Rule XI-16(c)]; it may interrupt other 
business to make reports to the House [Rule XI-20]; its reports are entitled to priority 
in consideration [Rule XI-21]; and its general authority over committee assignments 


could conceivably be exercised, in extreme cases, to recommend the demotion of a chair- 


nan or the reassignment of a member who has abused his prerogatives. 
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made only by a member, for it is felt that any grievance which does 
not enlist the sympathies of a single member (of the entire House) 
would be unlikely to merit review in any case. 

By way of further appeal it is provided that any question or al- 
legation not disposed of on reference to the Rules Committee may 
thereafter be referred directly to the House. Here also the language 
used is general. For example, it does not specify what the Committee 
on Rules must do upon receipt of a complaint, nor is the power of 
appeal to the House given exclusively to either the complaining 
member or the committee. Any member may, of course, lodge a 
complaint with the Rules Committee presently, quite apart from any 
such rule as this, and any member is at liberty to address the House 
to advise it of a grievance. The procedure suggested merely tends to 
emphasize that supervisory rule-enforcement, by the House itself act- 
ing through its Rules Committee or otherwise, is intended to be 
available in flagrant cases where such action might really prove 
necessary. 


(c) No committee staff member shall be assigned to investigative 
activities until approved by the committee for such assignment. 


26(c). This new clause takes special account of a matter which has 
recently been the subject of public controversy, namely, the chair- 
man’s authority to assign staff members to investigative activities. It 
is felt that the committee should have a veto power, for use in the 
rare instances when it becomes important.*° 

(d) Subpenas to require the attendance of witnesses, the giving of 
testimony, and the production of books, papers, and documents shall 
be issued only by authority of the committee, shall be signed by the 
chairman or any Member designated by the chairman, and may be 
served by any person designated by the committee, the chairman or 
the signing Member. 


30. Regular professional staff members of standing committees may now be hired 
and fired only by majority action [Rule XI-27(a)]};, the new provision would thus 
merely broaden an established requirement, with regard to investigative assignments 
Where the author of a special resolution calling for an investigating committee be- 
comes the committee’s chairman, as is commonly permitted, he is likely to have some 
preconceived “slant”; under such circumstances, restraint on his selection and assign- 


ment of staff members is of particular importance. 
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26(d) is paraphrased from the special provisions giving investigative 
' In requiring that subpenas 
shall be issued “only by authority of the committee,” it is contem- 


power to three standing committees only.’ 


plated that such authority will normally be delegated to the chairman. 
\s in the preceding clause, it is simply desirable to have the restraining 
principle enunciated for use in the rare cases when it might become 
important.** The provision authorizing service of subpenas by any 
designated agent is intended to eliminate attacks on Congress’ 
contempt powers based on hypertechnical claims of irregularity in 


the service of subpenas.** 


(e) Each committee shall, so far as practicable, require all witnesses 
appearing before it to file in advance written statements of their 
proposed testimony, and to limit their oral presentation to brief sum- 
maries of their argument. The staff of each committee shall prepare 
digests of such statements for the use of committee members. 


26(e) is identical with the present text of clause (f) of paragraph 25. 


(f) All hearings conducted by committees shall be open to the 
public, except executive sessions for marking up bills or for voting or 
where the committee orders an executive session. No witness shall 
be compelled to give oral testimony before an executive session if, 
prior to testifying, he demands to be heard in public. 


26(f). The first sentence is a paraphrase of the present text of clause 


(g) of paragraph 25, with changes intended only to broaden its ap- 


plication to all committtes. The second sentence, a new addition, 
embraces the important principle that no witness can be forced to give 
testimony in an executive session if he demands to be heard publicly. 


31. Rule XI-2(b) (Committee on Appropriations); Rule XI-8(d) (Committee on 
Government Operations) ; and Rule XI-17(b) (Committee on Un-American Activities), 
quoted in note 56 infra. 

32. Another possible restraint, unused to date and illustrating the flexibility of the 
present Rules, is the requirement (Rule I-4) that “all... subpenas of, or issued 
by order of, the House” must be signed by the Speaker. The subpoenas of com- 
mittees and subcommittees are of course subpoenas “of ... the House.” Thus all 
could probably be required, if necessary, to be cleared through the Speaker himself. 

33. Cf. United States v. Fleischman, 339 U.S. 349 (1950); United States v. Josephson, 
165 F.2d 82 (2d Cir. 1947), cert. denied, 333 U.S. 838 (1948). A few years ago an 
effort was made to meet this problem, in part, by a proposed statute, S. 2057, 82d Cong., 
Ist Sess. (1951), which died in committee. Note that House Rule I-4, supra note 32, 
perhaps invites such attack; subpenas likely to be challenged probably should be 
countersigned by the Speaker in every case, as a precautionary measure. 
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Attitudes concerning the use of executive sessions to hear witnesses in 
secret run the whole gamut, from stout defense to violent disapproval, 
and this is understandable because abuses are possible at both ends of 
the scale. If the committee anticipates recklessly hurtful testimony or 
inferences, it may be preferable not to conduct the interrogation in 
public. Under such circumstances a hearing in executive session would 
be clearly indicated and desirable. 

Yet under nearly similar circumstances, if the witness himself is in 
danger of being recklessly hurt by a committee trying to “get” him, 
the executive session is potentially a device of oppression. It can be 
used purely as a dress rehearsal for an ensuing public spectacle. In 
secret the witness may be pounded to pieces by lengthy and intensive 
grilling—with every reply given under oath and recorded against him 
—until whatever charge the committee is trying to develop has been 
woven into the record in its worst light. Then the curtain is raised 
and the witness is put through the same process again, bound now, at 
the risk of perjuring himself, to stick by his earlier replies, but under 
the terrible disadvantage of having only the most damning and ac- 
cusatory lines of his earlier testimony brought out again. Or te 
committee may, at its election, merely release the secret transcript.* 


In balance, it was felt that potential abuses of the executive hearing 
as a Star Chamber outweigh in gravity the possible dangers of reckless 
testimony elicited in public. The right to insist on a public a 
would obviously not be resorted to by friendly witnesses, so n all 
but the rare case the rule would be unimportant; where it eae sO, 
it should be available.*® 


(g) No witness shall be compelled to give oral testimony for broad- 
cast, or for direct reproduction by motion picture photography, 
recording, or otherwise in news and entertainment media if, prior to 
testifying, he demands to be heard without such coverage; nor shall 
any witness be subjected to harassment or undue distraction from any 
cause while testifying under compulsion. 


26(g) contains a middle-of-the-road provision on the subject of 
radio and television coverage. A substantial body of opinion, both 


34. In this latter connection, see also part (x) of clause (k) of paragraph 26, infra. 
35. In last analysis, the committee would still retain control, through its power to 
hold the witness to responsive answers plus its absolute right to govern the course of 


the questioning. 








290 LEGISLATIVE PROCEDURE 


within and outside of Congress, holds that no direct reproduction of 
committee proceedings should be permitted under any circumstances.** 
This conservatism grounds partly in the analogy to judicial proceed- 
ings,** but also in part in technical difficulties which are susceptible of 
correction. Great strides have been made in reducing camera noise 
and diminishing the illumination requirements for adequate television 
coverage; problems of taste and propriety in the matter of sponsor- 
ship, and timing in relation to fair and full presentation, may yield to 
further study and cooperation with the broadcasting industry.** 

Certainly it is potentially wholesome to allow the public occasionally 
to look and listen in directly on Congress at work. But in any case, 
it is strongly felt that no witness should be compelled to participate 
in any kind of broadcast unwillingly. Therefore the proposed rule 
creates an absolute right of refusal in each person called upon to 
testify.*° Note that the right must be asserted “prior to testifying”— 
otherwise it, like the right to be heard in public, granted in clause (f), 
above, will be lost. 

I'he final clause is intended to protect the involuntary witness from 
other distractions, such as commotion in the hearing room, the con- 
tinuous discharge of flashbulbs, and so forth, while he is testifying. 


(h) Oaths may be administered and hearings may be conducted and 
presided over by the chairman or any Member designated by the 
chairman, who shall constitute a quorum for the receipt of evidence 
and the taking of testimony unless the committee otherwise provides. 


26(b) incorporates into the Rules an existing statutory provision 
authorizing the administration of oaths,*° and establishes one man 
quorums to conduct hearings “unless the committee otherwise pro- 
vides.” The latter measure is believed to be sufficient to counteract 
such technical difficulties as were raised against a perjury indictment 
in Christoffel v. United States.*’ In that case, a conviction for perjury 


36. See, e.g.. ComM. oN Bit or Ricuts, Ass’N Bar City or New York, Report ON 
CONGRESSIONAL INVESTIGATIONS 8 (1948). 

37. Compare AM. Bar Ass’n, Canons oF Jupiciat Etuics, Canon 35. 

38. See, Senate Crime ComMm™ittesk, Fina Report, Sen. Rep. No. 725, 82d Cong., Ist 
Sess. 99 (1951), for a discussion and proposed model code on the subject of television, 


newsreel and radio coverage. 

39. Cf. United States v. Kleinman, 107 F. Supp. 407 (D.D.C. 1952). 

40. 2 U.S.C. § 191 (1946); see, 3 Hips’ Precepents §§ 1823, 1824, 2079 (1906). 

41. 338 U.S. 84 (1949); cf., Senate Rule XXV-3(b). Even apart from the Christoffel 
problem, it would be unwise to restrict the right of single members to hear testimony, 
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before a House committee was reversed because a quorum under the 
House Rules was not present, and therefore the committee was not a 
“competent tribunal” within the meaning of the perjury statute. 


(1) Witnesses shall be permitted to be advised by counsel of their 
legal rights while giving testimony, and to be accompanied by counsel 
at the tend unless the chairman otherwise directs. 


26(i) confers upon all witnesses the right to be advised “of their 
legal rights” while giving testimony. This right is almost universally 
accorded, but it has never been formally enunciated, either by Con- 
gress or by <1e courts. Note that the right to be advised by counsel is 
expressed as an absolute, while the right to be accompanied by counsel 
at the stand is subject to modification by the chairman. This reflects 
the conviction that the witness should be permitted to have legal 
advice under all circumstances, in executive as well as Open sessions, 
even though his advisers might, in certain cases, be compelled to sit 
apart or even be excluded from the hearing room. Even then the 
witness should still be permitted such consultation as might prove 
necessary. 

The phrase “legal rights” has been inserted to differentiate the ob- 
jectionable practice of coaching by counsel; the committee has a right 
to testimony from the witness, and not merely to parroted responses 
originating with his advisers. 


(j) Witnesses, counsel, and other persons present at committee 
hearings shall maintain proper order and decorum; counsel shall ob- 
serve the standards of ethics and deportment generally required of 
attorneys at law. The chairman may punish breaches of this pro- 
vision by censure or by exclusion from the committee’s hearings, and 
the committee may punish by citation to the House as for contempt. 


26(j) establishes general standards of behavior to give each com- 
mittee a formal basis for the protection of its own proceedings and 
the dignity of the House.” 


beyond se the committee power to alter the one man quorum rule in special cir- 
cumstances. A one man quorum is mot a one man committee; often it is convenient 
and eminently proper for one member to conduct hearings. And where complaints are 
heard, they arise because additional members do not sit—not because they cannot. See 
note 49 infra. 

42. General powers of this nature, inhering in the House, have always been implied, 
and have been called into play when necessary. Under Rule IX, questions “ 
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Safeguarding Personal Reputations 


26(k) is the first of two lengthy clauses designed to come into 
play only when committee proceedings approach subject matter that 
threatens special injury to individuals’ reputations, etc. Clause (k) 
contains ten provisions developed for the protection of witnesses. 
Clause (1) deals with protections for nonwitnesses. Nearly all of 
these provisions have been tested and found workable in actual inves- 
tigations of the types toward which they are here directed.** Persons 
seeking to avail themselves of clauses (k) or (1) have the burden of 
showing their applicability, i.e., that the inquiry “may tend to de- 
fame, degrade, or incriminate”; thereafter, the committee is obliged to 
follow the clauses only to an extent “practicable and necessary.” 
They are thus exhortatory, and fully acknowledged to be such. 

But, if their contents are accepted as no more than standards of fair 
play, exhortatory force may be enough. Merely stating them formally 
will give the committees a rule of thumb to apply, and will clarify the 
position of persons affected by the proceedings. It will serve to guide 
any reviewing authority—a supervisory committee, the full House 
membership, a judicial forum, or the general public—to which appeals 
or protests may ultimately find their way. Scarcely more could be ex- 
pected of any set of precepts, however rigidly formulated, in this 


context. 


(k) Whenever any testimony relating to a question under inquiry 
may tend to defame, degrade or incriminate persons called as witnesses 
therein, the committee shall observe the following additional proce- 
dures, so far as may be practicable and necessary for the protection 
of such persons: 

[k](i) The subject of each hearing shall be clearly stated at the 
outset thereof, and evidence sought to be elicited shall be pertinent to 


the subject as so stated. 


affecting the rights of the House collectively, its safety, dignity, and the integrity 


of its proceedings; .. . ” are accorded the highest privilege. See, 2 Hinps’ PrecepeNts 

1599-1640; 3 Id. §§ 1666-1724; cf., Marshall v. Gordon, 243 U.S. 521 (1917); in re 
Chapman, 166 U.S. 661 (1897). An important omission is proposed to be remedied by 
H.R. 7955, 83d Cong., 2d Sess. §§ 102, 104 (1954), by Mr. Scott, which would add “mis- 


behavior” (the term of art for contempt “in the presence”) to the offense of contempt 


of Congress now punishable under the terms of 2 U.S.C. § 192 (1946). 
43. See note 10 supra. 
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26(k)(i) requires the subject matter of each hearing to be stated at 
the outset, so that all interested parties may know generally what to 
expect,** and imposes a formal test of pertinency® on evidence 
sought to be elicited by the committee. 


[k] (ii) Preliminary staff inquiries may be directed by the chair- 
man, but no major phase of the investigation shall be dev eloped by 
calling witnesses until approved by the committee. 


26(k) (ii) provides that no line of inquiry may be pressed to the 
point of calling witnesses (which would perhaps not be regarded as 
“action” under clause (c), above) without formal approval from a 
majority of the committee. 


fk] (iii) All testimony, whether compelled or volunteered, shall be 
given under oath. 


26(k)(ii) establishes a principle which has proved desirable in 
avoiding embarrassment to the committee, as well as to protect others: 
that all persons, with no exceptions, shall be required to testify under 
oath in hearings of the type governed by this clause. 


[k](iv) Counsel for witnesses shall be permitted, as justice may re- 
quire, to address the chairman briefly on points of right and procedure, 
to examine their clients briefly for purposes of amplification and 
clarification, and to address pertinent questions to other witnesses 
whose testimony pertains to their clients, by written interrogatories 
submitted to the chairman or by cross examination. 


26(k) (iv) confers substantial rights on counsel** for witnesses ap- 


‘ 


pearing in such proceedings, available “as justice may require.” Coun- 

44. Various more stringent notice requirements have been suggested, e.g., that sub- 
poenas should recite the subject matter about which the witness is to be queried, and 
that they must be served, or notice given, a fixed period such as twenty-four hours 
before any hearing. Some such protection against surprise, preferably cast in general 
terms (“notice reasonably in advance,” for instance), might well be added at this 
point. 

45. “Pertinent” is used throughout in lieu of other similar adjectives because of its 
use in 2 U.S.C. §§ 192, 194 (1946), the congressional contempt statute. A general test 
of pertinency will seemingly be imposed by the courts independently of Congress’ own 
rules. See United States v. Rumely, 345 U.S. 41 (1953); McGrain v. Daugherty, 273 
USS. 135 (1927). 

46. It is intended—and possibly should be specified—that persons appearing without 
counsel should have such rights themselves, in similar circumstances. 
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] 


sel may state questions and objections briefly for the record as in a 
court proceeding, may make a brief examination of his own client, 
and may examine other witnesses by written interrogatories or by 
cross examination.** 


k|(v) Testimony shall be heard in executive session, the witness 
willing, when necessary to shield the witness or other persons about 
whom he may testify. 


26(k)(v) deals with the converse of the proposition contained in 
clause (f), above. It is here provided that where necessary, 
and if the witness does not object, executive sessions shall be used to 
shield the witness and other persons about whom he may testify from 


reckless charges and loose inferences. 


[k](vi) The secrecy of executive sessions and of all matters and 
material not expressly released by the committee shall be rigorously 
enforced; violations of this provision by non-Members may be pun- 
ished by citation to the House as for contempt, and unauthorized dis- 
closures by Members shall be censurable or punishable as the House 
may deem proper. 


26(k)(vi) relates to enforcing the secrecy of executive sessions; the 
difficulty in this respect is not usually attributable to staff members or 
outsiders,** but arises, more often than not, from leaks intentionally or 
inadvertently permitted by members themselves. It should be of at 
least some benefit to have a formal statement of the duty of members*® 


as well as others in this regard 


17. It is sometimes complained that committees have to put up with abuses, too. For 
a reductio ad absurdum of one committce’s attempt to confer on counsel rights similar 
to these, see, Hearines before Special Subconnmittee of House Committee on the 
Judiciary, on H. Res. 50, 83d Cong., 1st Sess., serial No. 2, Part 1, 285, 292-293 (1953). 

18. Congress’ right to keep its proceedings secret is acknowledged in the Constitution 
itself, Art. I, § 5 (permitting secrecy with respect to the Journals of each House); 
violations of the ban of secrecy by outsiders is punishable as contempt, and if the 
theft of documents is involved, probably indictable under 62 Star. 795 (1948), 18 
USA 2071 (Supp. 1952). Cf. United States v. Brennan, Criminal No. 1816, D.D.C., 
Jan. 23, 1953, where a reporter was indicted for posing as a congressional committee 
staff member to obtain secret transcripts. The case is now on appeal from a dismissal 
order 

49. Jefferson’s Manual of Parliamentary Practice, H.R. Doc. No. 564, 82d Cong., 2d 
Sess. 115, 187 (1953), second only in authority to each House’s own Standing Rules, 
specifies: “Any Member of the House may be present at any select committee, but 


can not vote, and must give place to all of the committee, and sit below them.” This 
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[k] (vii) Witnesses shall be permitted brief explanations of affirma- 
tive or negative responses, and may submit concise, pertinent state- 
ments, orally or in w riting, for inclusion in the record at the opening 
or close of their testimony. 


26(k)(vti) is in part a right which should clearly be permitted to 
hostile witnesses in order to prevent their being unfairly exploited by 
too narrow a use of the “yes or no” device, and in part a formalization 
of what is the usual practice—permitting a brief statement to be sub- 
mitted by the witness for inclusion in the record of the hearing. 


[k] (viii) An accurate verbatim transcript shall be made of all testi- 
mony, and no alterations of meaning shall be permitted therein for 
any purpose whatsoever. 

[k] (ix) Each witness may obtain transcript copies of his testimony 
given publicly by paying the cost thereof; copies of his testimony 
given in executive session shall be furnished the witness at cost if the 
testimony has been released or publicly disclosed, or if the chairman 
so orders. 


26(k)(viit) and (ix) require an accurate transcript (which is usually 
kept but which could be omitted, to the witness’ great prejudice, under 
circumstances conceivably arising without such a rec juirement), enjoin 
alterations of meaning (which reportedly have occurred in the guise of 
editing, to the witnesses’ prejudice), and assure the right to transcript 
copies of the witness’ own testimony at cost. 

Under normal circumstances typed transcript copies are available 
from the reporter within a day or two after each session. The rule 


50 


relates to these;*° important hearings are almost always printed and 
distributed without charge a few weeks or months after their com- 
pletion. Transcript copies of testimony given in executive session 
should also be available when the testimony has subsequently been 
either “leaked” or formally made public. 


[k](x) No testimony given in executive session shall be publicly 
disclosed in part only, and if such partial disclosure is made, the com- 


would seem to establish that any member may attend executive as well as open sessions. 
In short, there is apparently no way, beyond internal sanctions within each House, that 
members can be held to injunctions of secrecy, or that committee proceedings could be 
closed to interested members. 

50. Perhaps another even more fundamental and generally accorded privilege—to 
inspect one’s own testimony in transcript form—might also be spelled out in connection 
with this rule. 
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mittee shall promptly release such other parts as may be necessary to 
prevent distortion of the true import thereof. 


26(k)(x) gives special protection against the injustices inherent in 
partial disclosures of what a witness has said in executive session. 


Protections for Nonwitnesses 


26(1), the next full clause, contains three provisions designed to give 
special protection to persons who are threatened with injury or in- 
crimination without being directly involved in the proceedings as 
witnesses. Mechanisms for the protection of such persons have been 
one of the chief focal points of interest in recent studies of congres- 
sional committee procedures.*' The authors are entirely in sympathy 
with this emphasis, and feel that the importance of the protections in 
clause (1) cannot be overstressed. Nonetheless, it contains the same 
limitation imposed in clause (k), tending to reduce it to exhortatory 


force only. 


(1) Whenever any testimony, statement, release, or other utterance 
relating to a question under inquiry may tend to defame, degrade or 
incriminate persons who are not w itnesses, the committee shall observe 
the following additional procedures, so far as may be practicable and 
necessary for the protection of such persons: 

[l1](i) Persons so affected shall be notified of the existence or 


pendency of such adverse utterance. 


26(1)(i) requires the committee to give notice if possible, and in 


advance when possible,®* to any person who is likely to be injured by 


51. The problem of the innocent and unknowing bystander who may be irreparably 
smeared” is the one which has caused the most widespread concern; it is acknowl- 
edged in all the works and proposals cited in note 4 supra, and is covered by special 
rules of three of the six committees named in note 10 supra. The possibility of 
restricting witnesses’ immunity from civil liability or criminal libel prosecutions as a 
restraint on irresponsible charges has been carefully weighed, but in view of the 
ibsolute privilege conferred in court proceedings, this approach has been at least 
tentatively rejected. 

52. It has been urged that some adverb such as “promptly” should be inserted in 
the mark-up of this provision. A requirement of promptness was surely intended, and 
such an addition would clarify the intent. But to go further and impose notice to 
iffected persons as a specific condition precedent to disclosure would be unduly 
restrictive. The origin of the provision is Rule X(A) of the House Committee on 


Un-American Activities, which requires notice to be sent by registered mail a “reason- 
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testimony or other utterances emanating from the committee.** 


[1} (ii) Opportunity shall be afforded such persons to appear as 
witnesses, promptly and at the same place if possible, and under sub- 
pena if they so elect. Testimony relating to the adverse utterance 
shall be subject to applicable provisions of part (k) of this rule. 


26(1) (i) gives such persons an opportunity to appear as witnesses 
before the committee if they wish to do so, “promptly and at the same 


place if possible.’’** Persons so electing to testify may do so under 


subpena, if they choose, for the simple reason that only thus do they 
is become eligible for travel allowances and witness fees. All the protec- 
tions enumerated in clause (k) are made available to persons choosing 


to testify under clause (1). 


[1] (iii) Each such person may, in lieu of appearing as a witness, 
submit a concise, pertinent sworn statement which shall be incorporated 
in the record of the hearing to which the adverse utterance relates. 


26(1) (ui) gives any person subject to the clause an alternative right, 


to submit in leu of personal testimony a “concise, pertinent” sworn 
statement, for incorporation in the record. 


(m) The chairman or a Member shall consult with appropriate 
Federal law-enforcement agencies with respect to any phase of an in- 
vestigation which may result in evidence exposing the commission of 
Federal crimes, and the results of such consultation shall be reported to 
the committee before witnesses are called to testify therein. 


26(m) is a slight innovation. The authors hold firmly to the prin- 
ciple that congressional committees should never invade the domain 


able time” after a person has been publicly named as subversive, etc Clarification 
might also be achieved by substituting impendency” for “pendency,” to avoid the 
ambiguity of the latter word. 

4 53. One practice, sometimes objected to, which is intended to be included within 


lected 


the compass of subparagraph (1), ‘s the release of derogatory material col in a 
committee’s files. Persons injured thereby would clearly be entitled to the remedies 
conferred herein. But no preventive restriction could be directly imposed because of 
the present terms of Rule XI-25(c), carried forward into H. Res. 447 as 25(d), which 
specifies that all “hearings, records, data, charts and files . Shall be the property 
of the House and all Members of the House shall have access” thereto 

54. Where, for instance, hearings are held in some community remote from Wash- 
ington, it is of little value to local citizens involved while local interest is at its height 


to be permitted a rebuttal days or weeks later after the committee returns to the Capitol 
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of law-enforcement agencies to the extent of making cases against 
individuals, nor the domain of the courts to the extent of trying the 
individual guilt or innocence of anyone. Yet certain lines of inquiry 
may legitimately approach these areas. In such circumstances it has 
sometimes happened that a committee, ignorant of what is afoot in the 
Department of Justice, the Treasury Department, or some other en- 
forcement or prosecutive agency, will utterly destroy a case being 
prepared there.*® Clause (m) merely requires that a representative of 
the committee shall “consult” with the agencies that might be active 
in an area where the committee plans to operate, and that the results 
of such consultation shall be reported back to the committee for its 


consideration. 


(n) Requests to subpena additional witnesses shall be received 
and considered by the chairman in any investigation in which witnesses 
have been subpenaed. Any such request received from a witness or 
other person entitled to the protections afforded by parts (k) or (1) 
of this rule shall be considered and disposed of by the committee. 


26(n). In connection with the safeguards incorporated in clauses 
(k) and (1), it has been urged that witnesses and other persons af- 
fected by committee proceedings should have rights similar to those 


~ 


conferred on litigants and defendants in the courts, to cause persons 
to be subpoenaed and interrogated at their insistence and for their 
protection. Such a privilege conferred without qualification would be 
impractical and subject to abuse. Nonetheless, in certain circumstances 
nothing short of calling additional witnesses might give adequate pro- 
tection to a person embroiled in committee proceedings. So clause 
(n) is worded to suggest that anyone may request additional wit- 
nesses, and that requests from persons described in clauses (k) and (1) 


should receive consideration from the full committee. 


(o) Each committee conducting investigations shall make available 
to interested persons copies of the rules applicable therein. 


26(0) is intended to encourage wider adoption of a practice 
pioneered last year with great success by the House Committee on 
Un-American Activities. The Committee’s own rules of procedure, 


55. This is most likely in connection with the detection and prosecution of elaborate 
conspiracies, as under the Smith Act, 54 Srat. 670 (1940), 18 U.S.C. 2385 (Supp. 1952), 
or complex offenses like restraints of trade and tax evasion. 
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printed in a small booklet, are given out to all persons subpenaed 
witnesses, to their counsel, and to other interested parties. Most com- 
mittees would have no need for special rules, but perhaps general 
provisions might be printed for distribution through all committees, 
as may prove necessary. In any case, the principle that witnesses 
should have free access to whatever rules apply seems worthy of af 
firmation. oi . 


(p) All rules relating to the conduct of investigations shall be 
liberally interpreted and applied, to the ends that justice shall be done, 
that committee business may be facilitated, and that the rights and in- 

y terests of individuals shall be fully protected to an extent not in- 
consistent with the powers of the House in the premises. 


26(p) is merely a broad statement of policy. Except for the im- 
perative, “justice shall be done,” the statement directs fully as much 
attention to the importance of committee business and the overriding 
rights of the House as to the rights and interests of individuals. : 


MECHANICAL CHANGES 


The third section of H. Res. 447 accomplishes certain mechanical 
changes within Rule XI necessary to repeal the special investigative 
prerogatives of the three committees that now enjoy them by direct 
grant,” and to expand the jurisdiction of the Rules Committee ap- 
propriately to implement the authority conferred upon it herein: 


[Sec. 3.] (a) Clauses 2(b), 8(d), and 17(b) of rule XI of the Rules 
of the House of Representatives are each amended by striking out 


56. See note 31 supra. The amendatory text, Sec. 3(a), fails of its purpose in leaving 
? a dangling “such” in all three clauses which will have to be corrected in the mark- 
up by reinserting the stricken phrase, “as it deems necessary.” The text to be amended, 
as quoted from the final paragraph of clause 17(b) pertaining to the House Committee 
on Un-American Activities, and substantially the same as language pertaining to the 
Committee on Appropriations and the Committee on Government Operations, 1s as 
follows: “For the purpose of any such investigation, the Committee on Un-American 
Activities, or any subcommittee thereof, is authorized to sit and act at such times and 
places within the United States, w hether or not the House is sitting, has recessed, or has 
adjourned, to hold such hearings, to require the attendance of such witnesses and the 
production of such books, papers, and documents, and to take such testimony, as it 
deems necessary. Subpenas may be issued under the signature of the chairman of the 
committee or any subcommittee, or by any member designated by any such chairman, 
and may be served by any person designated by an such chairman or member.” 
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everything after “or has adjourned” and inserting a period in lieu 
thereof. 

(b) Paragraph 16 of such rule is amended by relettering clause (c) 
as clause (d) and by inserting after clause (b) the following new 
clause 

“(c) Matters relating to the conduct of investigations.” 

(c) Paragraph 20 of such rule is amended by striking out “and 
order of business” and inserting in lieu thereof the following: “The 


‘ 


order of business, and the conduct of investigations” 


[he fourth and final section of H. Res. 447 contains an addition to 
Rule XXII, the Rule (entitled “Of Petitions, Memorials, Bills and Resolu- 
”) which governs the form and content of matters formally sub- 
mitted by Members of the House of Representatives. The new para- 
ggests slightly greater responsibility, self-imposed by the 


House, in the matter of authorizing i inv estigations into matters dubious- 


graph su 


ly within the proper scope of congressional inquiry. It would simply 
require that special bills and resolutions calling for congressional in- 


vestigations shall hereafter give a clear definition of what is intended 
to be investigated, as well as an indication of the need for such investi- 
ation and the results hoped to be accomplished thereby: 


o 


Sec. 4.] Rule XXII of the Rules of the House of Representatives 
is amended by adding at the end thereof the following new paragraph: 
7. All bills and resolutions to authorize the investigation of par- 
ticular subject matter shall define such subject matter clearly, and 
shall state the need for such investigation and the general objects 


thereof. 





